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This Settlexﬁent Agreement (“Settledwnt Agreement”) is made and entered into as of

this 17th day of July, 2019 by and between the Attorney General of the State of Cahfornla

' (“State”) on the one hand; and Teva Pharmaceuncal Industrles Ltd. on behalf of itself and its

wholly-owned subsidiaries Cephalon, Inc., Teva Phannaceutxcals USA, Inc.,. and Barr

IJaboraitérks,- Inc. (collectivelif,. “Defendants™), oﬁ the other hand. The parties hereto ;nay

sometimes be eollectively referred to as “Parties” or individually as “Parly.;’

RECITALS -

WHEREAS the State mltlated an mvesngatmn into alleged aCtIVﬂy by Defendants -
that delayed enny of generic competition and thus Illegally mamtamed Defendants monopoly
power and/or art1ﬁ01a11y increased ﬂ1e prices of the branded drug Provigil® (genencaily
known as modaﬁml) ‘ .

WHERBAS, the State ee’rved numerous 'sets. of investié,ative eubpdenas and
interlrogatories onthe Defendants, to which they responded, including by producing t'housaeds
of documents to the State; | . o

WHEREAS,{ the State alleges that Defendants engaged .iu ariticompetitive acts and
_unfair competition that delayed the entry of ‘generic w./etsions of ehe p-rescription drug
Provigii@ in violdti'on of Section 1 and Section 2 of the Sherman Act, 15 U.S.C. §§ 1, 2,
Section 4 of the‘CIaytox.l Act, 15U8.C. § 15, Section 16' of the Cldyton Act, 15IU.S.C. § 26,
and Ca]ifomia state antitrust and.consumer protection laws;. that damaged California and
‘Eligible Consumers as deﬁned below ' -

WHEREAS Defendan’rs deny each and every one of the State 5 alleganons of unlawful -

or wrongfui _conduct, deny that any conduct challenged by the Staj:e caused any damage
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whatsloever, an_ci maimair_l they hav_e. a number of ciefenses to any claims the State would file
at the conclusion of its investigation (“Potential Clairﬁs”); g |

WHEREAS, the State and counsel for Defendax_‘its engaged in arm’s-length
negotiations and negotiated a compr'dmise agreement to settle Potential Claims againsju
Defendants, and the result is this Setflement Agreement, which embodies all of the terms and
conditions of the sertiement between the State and the Defendants;

Wi—IEREAS, the Parties agree that-this Settlement Agreement shall not be deemed or
construed tol be an admission or evidence of any violation of any .st?atute or law or of any
liability or wrongdoing by the Defendants, ora waiver of any defenses thereto;

»WHE'REAS, this Settlement Agrecment is neither an admission of facts or liability by
Defendants, nor a concession by the Stfate that its allegat-ions are not well-founded. Neither
this S'ettleméht Ag’ree.ment nor 1‘cs execution, nor the performance of any.obligation arising
under it, including any payn;e;lt_. nor the fact of settlement is intended to be, or shall be -
understood as; an admission of liability or wrongdoing, or other expression 1-ef1ebcting on the .
merits of the dispute by auy Party to this Settlement Agreement;

~WI-].’ER}E-IAS‘, the State has lconcluded that it is in the best interests of the State and its
constituents to enter.into this Settlement Agreement; | .

WHE';REAS, the Defendants have concluded, despile their belief that no unlawful
conduct has occurred, that it would be in their best interests to enter into this Setflement
-Agreemerit to avoid the uncertainties and risks inherent in complex litigation;

WHEREAS, to avoid the delay, expense, incoﬁvenience, and 1L1ncertainty of protracted
litigation of the State’s Potent?'al Claims, the Parties mutually desire to reach a full and ﬁna_]»

settlement as set forth below;
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AGREEMENT
NOW, THEREFORE, _i,n. reliance on the fepres._entations contained. herein and-in

Qc;#sideration of the muftial p;omises, covenants, anc_l ob]ligations set forth in this Settlement

Agreement, and for goo‘d and valuable consideration as st_atéd herein, the Parties her.eto

rn-utua_lly warrant and agree as ‘follqv‘vs:.

| . L DEFINITIONS
. For purposes of this Settlement Agreement, the following definitions shall apply:
A, -“CephaISn” ﬁeans Cephalé;n, Inc. |
_B. ‘_‘Teva”‘mleans.Te‘va Pharmaceutical Industries Ltd.

C. “Téva: Pharmaceniticals USA” means Teva Pharmaceuticals USA, Ir;c. -

D. “Tefva.US Entities” means any joint venture, s_ubéidiary, division, group, or affiliate
Controlled (for clarity, currently or in the future) by Teva that engages in commerce
iq the United States, their successors and aésigns, and ;‘.he reSpcctiye directlors,
officers, 'emp!oyees, agents and representatives acting on behalf of each.

E. “Te'va Group” meané Teva, Teva US Entities, théir successors and _assigné,‘and the
respective dire,ct'o‘rs, ofﬁcérs, employees;‘agenm, an;i representétives acting on behalf
of f;'acil'. _

" F. “Control” or “Controlled” means the holding of more than fifty percent (50%) of the

common voting stock or ordinary shares in, or the right to appoint more than fifty '
percént (50%) of the directors.of, or any other arrangement resulting in the right to |

direct the management of, the-said corporation, company, partnership, joint venture or

" entity.
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G. “Court” means the United States District Court for the Eastern District of

Pennsylvania,

Hj “Consumer Settlement” 'means the portion of this Séttle_ment Agreement obtained by
the State’s Attomey General as parens patriae on behalf of tﬁs State’s Eligible
Consumers .pursuant to Califo_rnia Business and Professions Code section 1676(_); as
described in.thé belov) Section II, Paragraphs A and B.1 (Consumer Settlerﬁent .
Payment); Section 11 (p‘a‘ymen"c satisfaction by Teva); Section IV, Pa-ragraph A
(disbursemént by the State); Section:VI {released claims); Section VIII (effe‘ctuat.ing_
release of Eligible Consumers’ claims); Section IX (bjndiﬁg effect of Consurmer

- Settlerent aI;d release of Eligible Consumers’ claims); and Séction XXIII (anthority
to enter into' agreement on behalf of Eligible Consumers).

L “Effective Date” means the date when all of ﬂlhe:following conéitions have been
satisfied, unless one or more of such conditions 1s modified or waived in a writing
signed by the Parties: (1) execution.of this 'Settlemént Agreemenf; (2) entry by the
District Court of the Preﬁmh‘&ar'y Approval Order; (3) approval and cffectuati.on of the
Notice Plan; (4) final approval by the District Court of the Consumer Settlement; (5)
entry of the Final Approval Order by the District Court; and (6) th'e time for appeal or
to seek penni?ssic;n to appeal ﬁbn; the District Court’s Final Approval Order has

. expired or, if appealed, the Final Approval Order has been afﬁrme.dv in its entirety by .
the court of last resort to‘which_such aI;peal has heen taken and such affirmance has
become no longer subject to further -appeal orreview.’ |

J. “Eligible Cc;ﬁsumers” mean nslitural persons who purchased modafinil or Nuvigil

during the period June 24, 2006 through December 31, 2012.
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K. “Escrow Agent” means The Huntington National Bank.

L. “Final Approval Order” means the order to be entered by the District Court that
grants‘final approval of the Consumer Settlement. The Parties intend that the lFinaI-
Approval Ofder will inclﬁde the follcinwing provisi‘ons: (1) an affirmance by the
District Court that th;: Notice Plan has been completed; (2) a determination by the
District Court that the Consumer Seftlement is approved finally-as fair; reasonable,
and adequate; (3) a directive from the Court that the monies in the Consurer
Compensation Account are to be disbursed pursuant to the Court-approved
Distribution Plan. ‘

M. “FTC” means the United States Federal Trade Commission. *

N. “FTC Acfion” means FTC v. Cephalon, Civil Ac'tio‘n no. 2-08-cv-2141-MSG.

O. “FTC Injunction” means the Stipulated Revised Order for Permanent Injunction and
Equitable Monetary Relief between the FTC and the Defendants, entered by this

* Court on June 17, 2015 in the FTC Action. A copy of the FTC Injunction is attached
hereto as Exhibit #1.

P, “Notice Plan” means thé plan specifying the manner and content of noﬁﬁdng Eligible
Consumers of the Consumer Settlement and infbrminé Eligible Consumérs of their
right,s to object or to exclude themselv.es from said setﬁemcnt. The Notice Plan shaﬂ
specify the manner in which Eligible Consumers are to be notified of the Consumer ‘
settlement and shall be coordinated, to the extent possible, with the notice plan under
the settlement of Vista Healthplan, Inc., et al.v. Cephalon, Inc., et al., No. 06-1833
(E.D. Pa.) (“End Payor Class Case™), including, infer alia, the engagement of A.B.

Data, Ltd. as the notice and claims administrator.
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Q. “Prelimirary Approval Order” means an order to be entered By the District Court that

preliminarily approves the Consumer Settlement. The Parties intend that the
Preliminaxy Approval Order will iﬁclude (1) preliminary approval of the Consumer
Settlement as fair, reasonable, and adequate, and (2) approveii of the Notice Plan.

R. “Reviged FTC Injunction” means the Stipulated Revised Order for Permanent
Injunction and Equitablé Monetary Relief betwéen the FTC and the Defendants,
entered by this Court on February 21, 2019 in the FTC Action.. A copy of the
Revised FTC Injunction is attached hereto as Exhibii #2.

S. “Released Claims” means any and all manner of claims,. counterclaims, set-offs,
demands, ac’gions, rights, liabilities, costs, débts, expenses, attorneys’ fees, and causes
of action of any type, whether or not accrued in whole or in part, that w.ere _assérted or
could have been asserted, known or unknown, against Defendénts, and/or their
officers, direétors, employees and attorneys, arising from any of the facts, matters,
trﬁnsactions, events, occurrences, acts, disclosures, statements, omissions, or failures
to act set f::;rth or alleged in the proposed Complaint filed-by California as part of
implementing this Seﬁlement.Agreemeni (“Complaint™), including, without
Iimitation,' past, present and fisture competition (;laimsf arising under federal or
California antitrust, unfair competition or consumer protections laws, or state
comimnon or gquitable law that seeks damages, unjust enrichment, restitution,
penalties, or other nioneta;:y, declaratory, pf injunctive relief, whether brought as
direct claims, representative; claims, class claims, or parens patriae claims on behalf
of California or any other person or entity that California repr_csenis for:

1. the alleged delayed entry of a generic version of Provigil® (modafinil);
conduct with respect to the procurement, maintenance, and enforcement of
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United Sta'fes Réissue Patent Number '3'7,516, United States Patent
Number 5,618,845, or United States Patent Number 7,297,346, including
but not limited to any commencement, maintenance, defense, settlement,

" or other participation 'in litigation concerning any such patents;

any anticompetitive conduct relating to Nuvigil® that could fairlff be
characterized as being alleged in, is related to an allegation made in, or
could have been alleged in the Complaint, expressly excluding any
litigation or agreement with any pharmaceutical manufacturer pertaining
to Nuvigil®; -

the impact on competition in the-sale, ma.rketing, or distribution of
Provigil® or its generic equivalent, except as expressly exc!uded in this
Settlement Agreement. : -

. The State has authority to release claims held by (a) any Eligible Consumers in the.

_ State, who did not timely and validly exclude themselves from the Consumer Settlement, to

the extent permitted by state law; (b) the State’s Attorney General in his or her 'sovereign

capacity as chief law enforcement officer of the State; (c} the State for claims of the State,

| including but not limited to claims based on purchases made by the State; and (d) the State -

for claims the State-may assert in a representative capacity, including any parens patriae,

class,.or other representative claims.

Notwithstalldﬁlg any term in this Séttlement Agreement, Released Claims specifically

do not include claims wnrelated to competltzon 1nclud1ng

1.
2.

any cml or administrative liability under state revenue codes,

any civil or r administrative Ijability related to a State’s Medicaid program -
under any statute, regulation, or rule for any conduct other than the conduct

* . alleged in the Complaint, including, buf not limited to, state or federal false,

claims act, anti-kickback or oft-label marketing violations associated with
Provigil@, modafinil, Nuvigil®, or apmodafinil;

any crimiz;al liability;

any liability based upon obligations created by this Settlement Agreement;

any liability for expressed or implied warranty claims or other liability for
defective or deficient products and services provided by the Defendants;
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6. 'a-ny liability for unfair or deceptive representations made in the marketin g or
advertising or for off-label marketing claims of Provigil®, modafinil,
Nuvigil®, or armodafinil. N
In addition, nothing in this p-rovision is intended to affect the ability of government
entities that may be considered class members in Kiﬁg Drug Co., et al. v. Cephalon, I}:zc., et
al., No 06-1797 (E.D. Pa.) (“Direct Purchaser Class Case”) or the End Payor Clags Case to
submit claims and receive payment through the relevant class claims process.
| T. “Released Parties” means Defendants and any past and present parents, sul‘)si,diat‘ies,
divisions, affiliates, joint ventures, stockholders, officers, directors, management,
suﬁervisory boards, insurers, general or Iimitedpartners, emplo'yees, agents, trustees,
associates, attorneys and any of their legal représentatives, or any other
representatives thereof (and the predecessors, heirs, executors, administrators,
successors and assigns of each of the foregoing). |
U. “Settlement Accounts” mean tﬁe Consumer Compensation Account and the State
Compensation, Disgorgement, Costs and Feés Acc.o‘unt described in Section If,
Paragraph B. The Settlement Accounts shall be administered by The Huntington
' National Bank, as Escrow Agent, pursuant to Section II, Paragraph B.
V. “State Injunction Order” means the order to be entered by this Court that gfants the
Parties’ joint motion for entry of the injunctivé terms, as described in Section V
below.

II. SETTLEMENT PAYMENT, SETTLEMENT ACCOU'N‘TS, AND
DISBURSEMENT REQUESTS.

A Settlemeﬁt Payment
1. In full and final satisfaction of the State’s Potential Claims, Defendants

collectively agree to cause the State to be paid in the amount of U.S. Dollars
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$69,000,000.00 (the “Settlement Payment™). |

2. Upon final execution of this Settlement Agréement and within five business
days of receipt'in writing of a}I Req;lired Payment Information (as defined
below) from the State, the Defendants shall .promptly submit a disbursement
request fo the FTC as required by paragraphs 8 and 9 of the Settlement Fund
Dlsbursement Agreement, which is Exh1b1t Ato the FTC Injunction (Ex]:ublt
#1) (“D1sbursement Request™). The Disbursement Request will request
disbursement in the amount of the Settlement Payment and will contain the
information required by paragraph 8(&)-@) of the Settlement Fund
Disbursement Agreement (“Required Payment Information®), including a
request that the disbursement be made to the State’s Escrow Agent pursuant to
the Escrow Agreement attached hereto as Ex}ﬁbit #3 (“Escrow Agreement”).
The Defendants shall provide a copy of said Dis.b;xrsement Request to the
‘State simultaneous with its submission to fhe FTC.

3. Teva watrants that as of the date of execution of this Settlement Agreement,
there is sufficient funds in se_lid Settlement Fund from which the Settlement
Payment wiil be drawn to cover the full amount of the Settlement Payment.

4. The Defendants further agree to use their best efforts to obtain prompt
payment from the Settlement Fund, including Eut not Jimited to.as outlined
below and petitionihg the court as detailed in paragraph 12 of the Settlement
Fund Disbursement Agreement. Notwithstanding the provisions of this
par‘agt_‘apl;, the Defendants do not control the timing by which the FTC will

authorize payment or transfer of the Settlement Payment to the State’s Escrow
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Agent. Nevertheless, in the event the FTC rejects Defendants’ Dishursefnent -

Retloest,_ ‘Teva shall remain responsible for the Settlement Payment and-will
pay the State, by wire transfor of the Setttement Paymenit to the Stete’s
.Escrow Agent within the earlier, of sixty (60) days after receiving the PTC’
re_}ectton notice or ten (10) days after exhaustmg the procedures set forth in
paragraphs 10 through 12 of the Settlement Fund D1sbursement Agreement
for seekmg clarification or reconmderatmn of a demed d1sbursernent request.
If clarification or reconsideration is sought by Defendants pursuant to
paragraphs 10, 11 and/or 12 of the Settlement Fund D1sbursement A greem;nt,
then thva will provide the Stdte with copies.of all such requests for

. clariﬁcatiorr or .reoonsideretion as well as copies of all related communications
with the FTC, and such information shall be provtded to the State |
simuttaneou,s with Defendants’ submissions to and/or commtlnjcatioﬁs'with _
the FTC, |

B. Settlement Aecoultts.' :
1. (i‘onsﬁmer Compensation Aecoﬁnt; Consurner Fttnd.

a Upon final exeeutiorl of this Settler_nent Agreement, the State shali
rnstruct its Escrow Agent to establish and administer a Consumer
Compensation Account- pursuant.the Escrow Agreemeﬁ? (attached
hereto as Exhibit #3), and that upon'reeeiviné the Settlement

| :Payrnent described m the preceding Section II, Paragraph A, to
transfer U.S. Dotiats $25,250,000 (Twenty-Five Million Two o~

Hunt‘lr_ed and Fifty Thousand Dollars) to said account (“Consurner

10 -
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Settlel_nent Payment™).
b. The Consumer Sétﬂement Payment depbsited into-.the Consumer
Compensatién Acg:c.n:mt and an);r accrued in;cerést'é.fter deposit shall
Abe.co'r;ae part of and shall be referred to as the “Consumer Fund.”
Exceptas otherwise expressly permitted by the Escrow; A greement,
.the Escrow Ageﬁt shall disburse funds fromi the Consumer
Compéns-ation Account only pursuémt to and consilstel.w.t with the
' .express terms of this Setflement Agreement, the Preliminary
Approval drder_, ﬂw__f"inal Approvél Order, the Escrow Agreement,
and as e_xpresély autho:ri:r:ed by aﬁy other applicabl_é ord‘e'r'of the
Court. Infez_‘est éamed by the Consumer Fund shall become part of
the Consumer Fuhci, less 'any taxes imposed on such interest,
c. 'Upc')n th.e Effective Date, the Cénsumer Fuﬁd shall be available for
' distributioné to Eligiblel Consumers and as otherwise permitted by
 the Distribution Plan attached hereto as Exhibit #4, sui:Jj ect to

_deductiohs for payments of taxes p-aya'ble on the: Consumer Fund. -

2. State Compensation, Disgorgement, Costs, and Fees Account; State -
* Proprietary Fund. - ' : .

a. Upon final éxecu}‘ion of this Seﬁlexélent Agreement, the State shall
ins’m-u-:'t its Escro_\;v Agent to establish and administer a State -
Compensatigli, Disgorgement, Costs, and Fees Apdount pursuat to
the Escrow Agreement, and that uﬁon recgivixig‘ the Settlement
Pay'rr;ent dés_c;'ibed in the preceding Section II, Paragraf:h A, 1o

transfer the remainder of the Settlement Payment (i.e., the
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Settlement Payment less the allno'un_t deposited into the Consul_mer
Compe‘risatioﬁ Account) into thc;. State Compensation;
i Disgorgemen‘g Cos_fé, and Fees Account (“State Settlement
Payment”). B
b. The State Settlel‘nent Payment deposi't-ed'into tile State
| Comﬁénsation, Disgorgemenf_, Costé, and Fees Account and any
accrued interest afier deposit shall be referréd to as the “State |
Proprietazty Fund.” Except as otherwisé expressly permitted by the ..
Escrow Agreement,'tl;e Escrow Agent shali disburse funds from -
the State Compensatipn? vDisgoirgement, Costs, and Fees Account |
voﬁly puréuant to and con.sistenf: with the express te;ms‘ of this
Settlement Agreement, the Prelimina.q-( Approval Ox'der; the Final
Approval O'rder, the lEscrow Agreement, and as -expressly
authorized by any other app}icabie order of the Court. fnterest
earned by the Sfate Prc;prietary.thd“shall become part of the State
Proprietary Fund, less any taxes imposed on such inter_ést.
c. The State Propfictarj.{ Fund shall be available for-distributions to
the State upon the Effective Date, subject to deductions for
_  payments of taxes payéble on the State Proprietarj; Fund.
I, FULL SATISFACTION ; _LIMITATI(.)NEOF INTEREST AND LIABILITY:
A. The Constimer S_ertlement Paymept and the Statcfz Proprietary ??ment (described '
above).together constifute the Settlement Payment. Apart from the Séttlemenf

Payment, no other'payment or monies will be paid or owed by Defendants as part
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of the Settlement Agreement. -The State shall look solely to the Settlement
Payment for settlement and satisfaction against the Defendants of any Released
Claims as defined in Section VI herein,. inciuding any costs, fees, or expenses of
the State or its attorneys, expérts, advisors, agents, and rcprt%.sentatives. The
Settlement Payment fully satisfies any and all Released Claims as defined in

Section VI herein.

. The State’s Attorney General shall have the sole.discretion and respdnsibility for

use, allocation, division, and disbursement of the Settlement Payment. The
Defendants shall have no responsibility for or influence with respect to the use,

allocation, division, or disbursement of the Settlement Payment.

. Each Party to this Settlement Agreement shall bear its own attorneys’ fees and

other costs and expenses incurred in connection with this matter, including the

negotiation, preparation, and performance of this Settlement Agreement.

. No portion of the Settlement Amount shall constitute or shall be construed as

constituting, a payment in lieu of treble damages, fines, punitive damages or

forfeitures.

IV. DISBURSEMENT OF SETTLEMENT FUNDS.

. All funds in the Consumer Fund shall be distributed according to a Distribution Plan '

that shall be submitted to the District Court for approval concurrently with this

‘Settlement Agreement (sec F;xhibit #4). The Parties agree and understand that the

Distribution Plan is to be considered by the District Court separately from the District
s - . .
Court’s consideration of the fairness, reasonableness, and adequacy of the resolution

set forth in the Consumer Settlement, and any order or proceedings related to the
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Distribution Plan shall not operate to terminate or cancel the Setflement Agreement or

affect the finality of the Final Approval Order, or any other orders entered pursuant fo

i

. All funds in the State Proprietary Fund shall be disbursed to the State upon the

" Effective Date of this Settlement Agreeinent. The Parties understand and agree that

the State Proprietary Fund shall b.e used for the following purpos-es: (i) civil penalties-
due to the Defendanté’ alleged anticémpetitive conduct; (ii) deposit into an antitrust
or c‘onsinner protcction.accour;t-for use in acco-rdance with the laws governing such
an accou'ﬁt; (iii) antitrust or consumer i)rofection enforqement by the Attomey .
Ge'neral.; {(iv) compensation to the Statéfor, inter alia, disgorgement u_nd,er_ the
Cartwﬂghf Act, harm to the State’s géngral economy caused by the alleged
anticompetitive conduct otherwise known as.d.ead-weight' Joss, and

damages/restitution for proprietary claims; (v) settlement administration fees and

costs, including costs of notice and claims administration, escrow costs, taxes due -

from the escrow fond, and related attorneys® fees; (vi) reimbursement of State’s

“attorneys’ feés, costs, and expenses relating to the investigation and litigation of the

filed Comptlaint (other than the fceé, costs, and expenses described uﬁder the
preceding subseétipn (v)); (vii) for such other purposes as the State deems

appropriate, consistent with California law.

~ V. -ADOPTION OF THE REVISED FTC INJUNCTION; COMPLIANCE

DETERMINATION BY THE STATE.

A, The Parties agre-e to adopt and incorporate herein, and to be bound by all 6perative

terms of thé permanent injunction set forth under Sec_tibn I of the Revised FTC .

Injunction as well as the related Definitions set forth on Pages 2 through 13 of the
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_ Revised FTC Injunction, as if those op‘erati\;/e terms and definitions are fully set-forth .'

herein (hereinafter, “State Injunction”). The State Injunction also shall expire on the

same déte as the Revised FTC Injuniction.  The Parties further égree that any

. enforcement actions under the State Injunction or under the Revised FTC Injunction

shall be filed solely by the FTC, but that the State and the FTC are free to consult as
to any enforcerriwnt action withoitt the need for any further consent from the
Defendants. Nothing in this Section shall alter the State’s authority to enforce its’

laws outside the terms and conditions of this Settlement Agreement.

. To the extent the Revised FTC Injﬁnction is altered or amended, the parties agree that

the State Injunction shall be modified in the same wiy, such that the operative terms
and definitions of the Revised FTC Injunction and the State Injunction remain

consistent,

. Reporting Requirements: Defen&ants shall produce to the State copies of the written

reports,.documents, and agreements required to be submitted to'the FTC under
Sections ITI and IV of the Revised FTC Injunction. Such production to the State shall

be made simultaneous with the submission to the FTC.

. chess to Additional Information: For the purpose of determining or securing

compliénce with the Revised FTC Irjjunction, as.adopted by the Parties herein,
subject to any legally ‘reco gnjz:ed privilege, and upon writte_n request with -reasonabic;
notice _tolDefcndants, Defeﬁdéﬁts shall aiso allow the State to participaté iﬁ_an_y
inspectic;ns or. interviews pursued by the FTC under Sec;cion VI, Pajragraph A of the
Revi.sed FTC Injunction. The State agrees to be subject to the level c;f mﬁﬁdéntiality

specified in Paragraph' B of Section VI of the Revised FTC Injunction with respect to
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those inspections and interviews, except that the State and the FTC may make any
necessary disclosures to one another.

VL. RELEASED CLAIMS

. 'On the Effective Date and upon release of the Settlement Payment from escrow, and

as permitted by law, the State shall unconditionally, fuily and finally release and

forever discharge the Released Parties from ail. Released Claims.

: The State hereby covenants an& agrees that it shall niot sue or otherwise seek to
‘establish or impose iiabil'ity, in any capacity and on behalf of itself or any other

' person or entity or'class theréof, against any Relegs—cd Part}; based, in whole or in

_ part, on any of the Released Claims. |

. In addition, the State hereby eklﬁressly waives, releases and forever discharges as

to the Defendants any and all provisions, rights and béneﬁts conferred by §1542

" of the California Civil Code, which reads:

Section 1542. General Release; extent. A general release does not extend to claims
which the creditor does not know or suspect to exist in his or her favor at the time of
executing the release, which if known by him or her must have materially affected his
“or her seftlement with the debtor.

16

or by any law of any state or territory of the Unitéd States or other jurisdiction, or
principle of common law, which is similar, comparable or equivalent to § 1542 of the
Califormia Civil Code. Thé State ;nay hereaftgr discover facts other than or different )
fr?m thosewhich it knoﬁé or believes ;co be true with respect to the Potential Claims

which are the subject matter of this Setflement Agreement, but except as excluded or

limited herein, the State hereby expressly waives and fully, finally and forever settles,

releases and discharges Defendants ﬁpon the Effective Date, any known or unknown,

suspected or unsuspected, asserted or unasserted, contingent or non-contingent claim
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- that would otherwise fall within fhe definition of Released Claims, whether ornot

concealed or hidden, without regard to the subsequent discovery or existence of such

* different or additional facts.

. In consideration of the obligations of the State s¢t forth in the Setﬂéinent Agreement,

befendaﬁts waive and discharge the State, its former, current,. and future off_iéers,
agents, e@p_loyees, representativés, agencies, departments, and subdivisior.ls"(“Stat_c
Released Parti'es” ) ﬁdm a;ly ca!:fses _of action (including clfaims for a-ttcmeys"fees,
costs and expenses of -every kind and however denominated) which Defendants have
asserted, could have assértcd, or may: z:issert in the future against the State Released
Parties .in response t0. the State’s Complaint.-

VII. NO TRANSFER OF CLAIMS. '

! i : -
. The State warrants that it has not assigned or transferred to any person or entity

any right to recover for any claim or potential claim that otherwise would be

released under this Seftlement Agreement.

VIIIL. ENTRY OF STATE INJUN éTION, APPROVAL OF CONSUMER .

SETTLEMENT AND DISMISSAL OF COMPLAINT.

- ' - A. The Parties shall use their best efforts to effectuate this Settlement Agreément '

17

and its purpose, including jointly seeking any orders and final judgment necessary to
effectuate the i'njunctiverterms set forth in Section V and the release of parens patriae

claims set forth in Section VI. -

. The State agrees that 1) in any official written press release that the State .issués

N

regarding this Settlement Agreement, that it will refer to or include a link

directing the reéder to the Settlement Agreement itself, a copy of which will be.

available on the State’s website; and 2} it will provide Teva, through Teva’s
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counsel or press office, twenty four hours” notice of the State’s issuance of a

press statement, whether oral or written, announcing the Settlement A greement, .

50 that Teva may issue its own press statement.

IX. BINDING EFFECT.

LY

. Except as otherwise stated in this Settlement Agreement, this Settlement

Agreement is intended to be for the benefit of the Parties only, and aside from

any releases specified herein, the Parties do not release any liability against any

~ other person or entity, nor do they intend to confer any rights, privileges, or rights of

action of any kind upon any persons or entities other than those specified in this

Settlement A'greement._

[}

. This Settlement Agreement shall be binding u;ﬁon, inure to ﬂle benefit of, and be

enforceable by, the Parties hereto, and their respective successors, transferees,

beneﬁ‘ciaries,' and/or assigns. The Defendants shall comply with the State

- Injunction Order pending its'enfcry‘by the Colurt bqr the terms of this Settlement

Agreement.

X. NOTIFICATION OF CHANGE OF CORPORATE CONTROL.

. The Defendants shall notify the State within thirty (30) days of (i) dissolution of any

_ of them, (ii) any final aoquisitioﬁ, merger,-or consolidation of any of them, or (iii) any

other substantial change in any of them, including, but not limited to, assignment of'a
substantial portion of any of the Defendants’ assets, or the creation or dissolution of

subsidiaries, if such changes ini_ght affect any of the Defendants’ compliance ﬁvith the -~

_ ob]iggtions arising from this Settlement Agreement

XI. NO ADMISSION OF LIABILITY.

A, The State and Defqndants agree that the Settlement Payment is made in
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coi‘npromise and settlemént of claims made and denied, and that neither the
Settlement Payment nor this Settlement Agreement shall be construed as either i
gh adimission or con.cession _bsf Defendants of a viola'tion of any stat;_lte,
regulation, or other legal requirement or of any liability under any théory of
recovery at law or in equity; or (ii) an admission or concession by Defendants ‘
regarding the strengths or mci‘its of any claim previously alleged or which could
have been alleged in the Potential Claims or any related action. The State and
Defendan‘ts agree that this Settlement Agreemént and any and al] negotiations,
doéumcnts‘, and discussions aséoéiated witl it shall ﬁot be“cc;nstrued as or deemed !
to >be evidence of any admission of liability or wrongdoing or of the truth of any of
the claims or allegations contained in any complaint -or any other pleading or’
do.cument, or any admission 6f any lack of merit in the asserted claims, and

evidence thereof shall not be discoverable, offered or accepted as evidence of

such in any litigation, arbifration, or other proceeding between or "among the State

and Defendants or in any other litigation, arbitration or proceeding, and shall
have no précedential value; provided, however, that nothing contained herein
shall prechude use of this Settlement Agreement in any proceeding to enforce this;
Settlement Agreement. o - |
| XI1I. CONFIDENTIALITY. _

A. The Parties agree that any agreements, information, or documents produced by
the Defendants to the State puréuant to Section V, Paragraph.B above shall be
kept confidential pursuant to California Government Code sections 1 11380 el seq. -

The Parties further agree to keep confidential all terms and conditions of the

19
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Settlement Agreement that contain “information required to be kept confidential

by law,” as defined by the laws of the State of Californié and its Rules of Court,

B. The information.designated for protection in the preceding.Section X1,

Paragra‘.ph A (“Design.at'ed Materials™) shall not be disclosed to any third pal_"ty,
even under the protection of a common-interest agreement or other similar ‘
agreement or arrangemeént, unless permitted by California Govermment 4Code
Section 11800 et seq., directed to do so-by subpoena or court order or as
otherwise required by law, or except as otherwise aéreed to in writing by all of
the undersigned. If any such disclosure is contemplated by any Party, it shall be
the obligation of the disclosing Party to: (i) give prompt notice to other_Parties to
this Settlement Agre‘ement (including the terms and circumstances s'urrounding
such disclosure); (ii) use reasonable best efforts to oppose é,n_d sgek to narrow any
requifed disclosure; (iii) use reasonable best efforts to obtain an appropriate
proteétiye order or other remedy or assurance of confidential treatment'; and (iv)
. consﬁlt and reasonably cooperate to the fullest extent permitted by law with the
other Parties hereto with z‘espeﬁt'to the foregoing, Nothing in this paragraph,
however, shall prevent a Party from abiding by any applicablé law, subpoena or
other legal process, or cou1;t order. _ .
C. In addition, nothing iﬁ Section XII, Paragraph A shall limit:
1. Defendants® ability to disclose the Designated Materials as needed: (i) ta -
comply with the securities and corporate governance laws of the United
States, or any State of tl;Le United States, or any other country; and (ii) to

‘those with a legitimate business interest including financial advisors,
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auditors, tax advisors, an& attorneys, subject to agreeincnts by those parties
to;irllainta_in the confidentiality of the information;

2. the Attqmey General’s soyereigll capacitsi as -(.:hief la\'fﬂ.r enforcement officer
of the State, inclﬁding but not limited to his or her ability to disclose the
Designated Materials as needed: (1) in disclosing the terms of this
Settlement Agreement, especially the Consumer Settlement, to. the Coﬁrt
and thel public; (ii) to an authoz_'ized representétive or retained éonsultant or
expert of the State; or (iii) to otl.ler government enforcement géencié_s,
such as the United States Federal Trade Commission; tﬁe United States
Department of Justice, and other State Attorneys General, provide;d the
Defendants are given reasonable advance written notice of such
c_lisclosur,e;. or

3. any Party’s ai)ility to effectuate, enforce, or fnodify the terms of the
Settlement- Agreement. |

XIII. INTEGRATED AG_REEE\/IENT.
A. This Settleme;nt Agreem—ent.shall be consfrued as an integrated aQreement that

contains the entire, complete, and integrated statement of each and every term

and provision.of the Settlement Agreement. The terms of the Settlement

Agreement shall control in the event there are any conflicting terms in any related

document. This Settlement Agreement may not be modified in any respect
except by express, written consent of all of the Parties hereto of by counsel on
their behalf.

X1V. RELIANCE.

A. The Parties acknowledge and expressly represent and warrant that they have relied
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solely upon their own judgment, together with advice of counsel of their choice,
when deciding whether to enter into this Settlement Agreement. Rach Party
further agrees, acknowledges and expressly warrants that no information,
statement, promise, representation, wairanty, condition, inducement, or
agreement of any kind, whether oral or written, made by or on behalf of any other
Party shall be, or has been, relied upon by it in entering into this lSettlement
Agreement, unless specifically contained and incorporated heréin;

XV. CHOICEOFLAW.,

. This Settlement A greement shall be construed in accordance with, and its validity

and effect, including any claims of breach of any of the terms hereof, shall be
governed by, the laws of the State of California, without regard to California law
regarding choice of law.

XVL JURISDICTION AND VENUE.

. For purposes of this Settlement Agreement alone, Teva does not contest personal

and sui:ject matter jurisdiction of this Cburt over Teva. Teva is an Israeli
company with its principal pléce of business at 5 Basel Street, Petah Tikva,
4913 1 , Israel. Teva agrees that venue for this matter is proper in this Court under 15
US.C. § 22 and 28 US.C. § 1391(b) and (o).

XVI. WAIVER OF APPEAL.

. Defendants waive all rights to appeal or otherwise challenge or contest the validity of

this Settlement Agreement.

XVII. COMPLETE DEFENSE; ENFORCEMENT.

. This Settlement Agreement may be pleaded as a full and complete defense to any

Party’s action, suit, or other proceeding asserting a Released Claim that has been
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or may be instituted, prosecuted, or attempted. The Parties agree that for any
such proceeding, any court of competent jurisdiction may enter a declaratory
judgme_nt and/or an injunction restraining prosecution of such proceeding, The
Parties further agrée that this Settle‘rﬁent Agreement may be pleaded and
otherwise used as reasonably necessary for the purpose of enforcing the
Settlement Agreement. No Party’s waiver of any breach 01‘“ default hereunder
" shall be dleem'ed a-waiver of any other or subsequent breach or default.
XIX. NOPARTY IS THE DRAFTER.
B. Each of the Parties hereto 'participéted nlaaterially in the drafting of this Settlement
Agreement. None of the Parties hereto shall be considered the drafter of this
' Settlemeﬁt Agreement or any provision hereof for the purpose of any statute, case
law, or rule of interpretation or construction tl.lat would or might cause any
.provision to be construed for or agailnst the drafter thereof.
XX. NOTICE.
A. Notice ;o Defé'ndants pursuant to this Settlement Agreement shall be sent by
United Stal;es mail and electronic mail to: |

Jay P. Lefkowitz
Kirkland & Ellis. LLP
601 Lexington Avenue
New York, NY 10022
lefkowitz@kirkland.com

and’

Katherine R, Katz

Kirkland & Ellis LLP

1301 Pennsylvania Avenue N.W.
Washington, DC 20004
katherine katz@kirkland.com

B.- Notice to the State pursuant to this Settlement Agreement shall be sent by United
23 ’
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States mail and electronic mail to:

Office of the Attorney General -
STATE OF CALIFORNIA
455 Golden Gate, Suite 11000
San Francisco, CA 94102 -

and

Kéthleeﬁ E. Footé

Semor Assistant Attorney General

24

California Department of Justice -
Office of the Attorney General

© ANTITRUST LAW SECTION
4535 Golden Gate, Suite 11000
San Francisco, CA 94102 -
Kathleen.Foote@doj.ca.gov

O XXT, HEADINGS.

'A. The headings used in this Settlement Agreement are intended for the convenience - -

of the reader only and shall not affect the meaning or interpretation of this

Settlement Agreement.

XXII. EXECUTION IN COUNTERPARTS

. This Settlement AgTeenlent may be executed in one or more counterparts, each of -

wh1ch shall be deemed an orlgmal but all of which shall together constitute one
and thelsame agreement. All copies signed and transmitted by facsimile OF
electronic niea'ns (such _as. pdf) shali be deemed original signatures for .a_ll
puq;oseé. The ‘_‘Excc.:u.tion Date” of this Settlement Agreement shall be tﬁe date gf
signature of the las{ signatory to th;is Settlement Agrecment.

XXIII AUTHORITY TO ENTER INTO AGREEMENT

. The State and Defendants represént and warrant that they are each respectwely

" authorized to enter into this Settlement Agreement and that they intend this
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Settlement Agreement to be a valid and binding obligation, .enforceable in
accordance with its terms. Each Party hereto represents and warrants that its
undersigned officer has full authority and capacity to execute this Settlement

Agreement on that Party’s behalf.
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IN WITNESS WHEREOF, each of the signatories has read and understood this
Agreement, has executed if, represents that he or she is authorized to execute this Agreement
on be;half of the Party for whom he or she has signed, has agreed on behalf of his or her
respective Party to be bound by its terms, and has entered into this Agreement on behalf of the

Party or Parties for whom he or she has signed as of the date indicated below.

PLAINTIFF ST. OF CALIFORNIA
Slgﬁature

Name (print): Ch evz | L. Tdansm

Date: o:p,/z:s‘] 2014

TEVA PH%U\TICAL INDUSTRIES LTD. FOR ALL DEFENDANTS
Signature:

Name (print):7T K%
Title: { o‘mggl far !;u;& Bgazmagaubm,l T{\M&’N\es {Io.

Date: 57 /22 /22:14

26
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* IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FEDERAL TRADE COMMISSION, - - CIVIL ACTION
: 600 Pennsylvania Avenue, N.W, HE '
Washington, D.C. 20580
Plaintiff,
v. ' : - No.2:08-cv-2141

CEPHALON, INC., )
41 Moores Road .
Frazer, Pennsylvania 19355

Defendant,

STIPULATED ORDER FOR PERMANENT INJUNCTION
' AND EQUITABLE MONETARY RELIEF

"Plaintiff, the Federal Trade Commiésion‘(“Commjssion”),' filed its Complaint for

- Injunctive Relief, subséqﬁently amended as Plaintiff F ederal Trade Commission’s First
Amended“Compiairit for Injimctive Relief, (“Complaint”), m this ;natter pursu:;a.nt. to Section
13(b) of the Federal Trade Commission Act -(“FTC Act™), 15 U.8.C. § 53(b). The Commi;ssion,
Cephalon, Tne. (“Cephalon”) and Teva Pharmaceutical Industries Ltd, (‘;Teva”) have reached an
'agreement to resolve this case thfough settlement, and without trial or final adjudication of any
iss.ue of fact or law, andl stipulate to entry of this Stipulated Order for Permanent Inj unc;cion and
Equitable. Monetary Relief (“Order”) .to resolve all matters in dispute in this action, |

THEREFORE, IT IS ORDERED as follows:
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DEFINITIONS

For purposes of this Order, the following deﬁmtlons apply:

L.

2.

10,

“Commlssmn means the United States Federal Trade Commission.,

“Cephatlon’? means Cephalon, Inc.

“_CephaldnGrpu;‘J’-’ means Cephalon, any joint venture, sqbsidiary, di\{lision, group, ot
qt‘ﬁiiate Cqﬁtr'olled currently or in the firture by Cephalon that engages in Commerce lin
the Utlited States, their successors and assigns, and the _res.pcctive directors, officers,

employees, agents and representatives acting on behalf of éach.

“Teva” means Teva Pharmaceutical Industries Lid.

“Tevé US Entities” means any joint venture, subéidiary, division, gro—up, or affiliate
Conttoiléd cutrentiy br‘in the future b)t Teva that engages i_n Commerce in the United
States.: | | | -

“Teva Group” means Teva, Tf;va US Entities, their suctcessors and assigns, and the

respective directors, officers, employees, agents, and representatives 'acting on behalf of

each.

“Cephalon Parties” mean Cephalon, 'Cephalon Group, Teva and Teva Group.

“ANDA” means an Abbreviated New Drug Application filed with the United States Food

. and Drug Administration-pursuant to Section 5050) of the Federal Food, Drug and

. Cosmetic Act, 21 Us.c§ 355(,)

“ANDA Filer” means a party to a Brand/Generic Settlement who controls an ANDA for

the Subject Drug Product or has the excluswe right under such ANDA to distnbute the

Subject Drug Product.

“ANDA. Product” means aDmg Product manufactured under an ANDA.
. : 5 :
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13.

14,

15.

16.

17.

18.
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. “Brand/Generic Setflement” means any agreement or understanding that settles a Patent

~ Infringement Claim in or affecting Commerce in the United States

S

“BrandfGenerrc Settlemcnt Agreement” means a wrltten agreement that settles a Patent
Infrrngement Claim in or affecting Commeree in the United States

“Branded Subjéct Drug Produet” means a Subject Drug Product marketed, sold or
distributed in the United States under the proprietary name identified in the NDA for the. _
Sut:ject Drug Product; -~ - S

“Commerce” has the same deﬂmtion asithas in 15 US.C § 44

“Control” or “Controlled” means the holdrng of more than fifty percent (50%) of the

common voling stoctc or ordinary shares i in, or the right to appoint more than ﬁﬁy percent

’ (é 0%) of the directors of, or any other arrangement resulting ilt the right to direct the

' management of, the said corporation, company, partnershlp, Jornt venture or entity.

“Drug Produet” means a finrshed dosage form (e.g., tablet, eapsule, or solution), as

- defined in 21 C.ER. § 314.3(b) that contains a drug substance, generally, but not

necessarrly, in association wrth one or more other mgredlents
“NDA” means a New Drug Applrcatron frled wrth the Unifed Statés Food and Dru g

-Administration pursuant to Section 505(b) of the Federal Food, Drug and Cosmetic Act,

- 21 U.S.C. § 355(b), irmludira:.é,r all changes or supplements thereto which do not result in

the submission of a new NDA. .

“NDA Holder” means a party to a Brand/Generic Settlement that controls the NDA for

the Subject Drug Product or has the exclusive right to distribute the Branded Subjeet

- Drug Product.
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“U.S. Patent” .m.eails any pa%ent issued by thel United States Patent ar;d Trademark Office,
including all renewals, derivations; divisions, rc?issues, conltinuat_ions, continuations-in
part, modiﬁcétions or exlten-szion; thereof. |

“Patent Infringement Claim’f mean;: any allegation threatened in -writig“g orincluded in a

complaint filed with a court 'o'f law, that an ANDA Product may infringe any U.S. Patent

.held by, or exclusively licensed to, an NDA Holder.. '

“Payment by the NDA Holder to the -ANDA Filer” means transfer of value By the NDA
Holder to the ANDA Filer (including, but not limited to, money, goods or serviées),
_regardless of whether the ANDA Filer_ purportédly transferé value in return, where such
transfer is either (i) exp‘reésiy contingent on ente;ing a Brand/Generic Settlement
Agrec{n‘ent,'or (ii) agreed to ﬁuring the 60 day period starting 30 Aéys before exccut.ing a
Brandféen-eric Settlement Agreement and. ending 30 days after execluting a

Brand/Géneric Settlement Agreement. The following, however, are not Payment by the

NDA Holder to the ANDA Filer:

a. compensation.for saved. ﬁlture litigation expenses not to exceed a maximum limit,
vi.rh.ich is initially set at se;ven million doli.ars ($7,000,000), and shall be increased
_(oi' decreased) as df T :finuary I of each year by an amount equal to the .percentage
increase {or decrease) from the .previc;l.Js year in the annual averaée _Produqer Price
Index fof Legal Services (Series Id. PCUS411--541 1-) publiéhed by the Bureau
~ of Labor Statistics of the United States Department of Labor, or its SUCCEsSor;
b. prﬁvisiorns in a Brand/Generic Settlement Agreement providing a date after which
-an ANDA; Filer can begi'n selling; _oﬁering for sale or distributing the Subject

Drug Product;
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provisions in a Brand/Generic_ Settlement Agreement throngh which the NDA .

'Holder pro;rides the ANDA Filer an ekc]usiye license to the Subject Drug~

Product;

provisions in a Brand/Generic Sett]ément Agreement that permit an ANDA Filer
to begin 'se_lling, offering for sale, or distribuﬁng the Subject Drug Produ;:t once
anothgr drug company bégins selling, offering for s';alc, or disﬁ-ibuting’ the Subject
Drug Product;

an agreement to settle or resolve a different litfgation claim, 50 long as that

separate agreement independently cormplies with the terms of this Order’

* (including the timing provisions above); and

continuation or renewal of a pre-existing agreer;wnt so long as (i) t'he'pre-c:).dsting
agreeuient was entered at least 50 days before the relevant Brand/Generic |
Seﬁleﬁent Agreement, (ii) fhe terms of the renéwal or continuation, including the
dur:atior_; and the financial terms, are substéntialiy similar to those in the pre-
existing agreement, and (iii) entering the continuation or renewal i noi; expressly

contingent on agreéing toa BrandfGeneric Settlement,

. “Related Case” means (a) any of the foilowmg cases, Or any case consclidated with or
merged mto the following cases: Kzng Dmg Co., etdl. v. Cephalon Inc, et al., No 06-
1797 (E-D Pa.) (“Direct Purchaser Class Case”)' Vista Healthplan, Ins etal v
Cephalon Inc et al., No 06-1833 (E.D. Pa.) (“End Payor Class Case™); Apotex, Inc. v.

- Cephalon, Inc., et al No 06-2768 (E.D. Pa) Rite Aid Corp. v. Cephalon Inc., et al.,
I~‘Io. 09-3820 (E.D. Pa.); Walgreen Co. v. Cephalon, Inc., et al,, No. 09-3956° (E.D. Pa.);

and Giant Eagle, Inc. v. Cephalon, Inc., et al., No. 10-5164 (E.D. Pa.); or (b) any other ~

5
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government invéstigatiorl or litigation that is threatened in writing or filed that seeks to
recover damages or equitable monetary relief based on alleged anticombetitive or other
unlawful practices by the Cephglon Parties in connection with (i) the procu;ement, listing
or enforcement of patents related to the drug Provigil®, (ii) FDA exclusivities related to
the drug Provigil®, or (iii) settling litigation related to the drug Provigii®.

“Subject Drug-Product” means the Drug Product for which one or more Patent
Infringement Claims are settled under a given Brand/Generic Settlement. For purposes

of this brder, the Drug Product of the NDA Holder and the ANDA Filer to the same

- Brand/Generic Settlement sha!l be considered to be the same Subject Drug Product.

“Verified Accounting” means a written statement by a representative of the Cephalon
Parties, made pursuant to 28 U.S.C, § 1746, that verifies the relevant details of each -

relevant settlement and judgment.

FINDINGS

This Court has jurisdiction over the parties and the siibject matter of this action. Teva has

stipulated that, for purposes of this Order alone, the Court has personal jurisdiction over .

Teva,

Venue for this matter is pfoper in this Court under Sections 5(z) and iB(b) of the FTC
Act, 15US.C. §§ 45(a), 53(b).

The Complaint charges thz;t Cephalon engaged in anticompetitive acts that constitute an
unfair method of competition in violation of Sections 5(a) and 13(b) of the FTC Act, 15
U.S.C. §§ 45(2) and 53(b), By entering agreeménts that delayed the launch of generic

equivalents of the pame-brand drug Provigii®.
6
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In FTC v, Actavis, 133 8, Ct. 2223 (2013), the United States Supreme Couirt held that -
certain agreements to settle patent litigation can violate the United States antitrust laws,

including the FTC Act,

‘Cephalon has answered the-Complaint denying the charges, énd disputes that the

Commission is entitled to obtain relief, including monetary relief under Scctionl 13(b) of.
the:FTC Act. -
Cephalo'n admits the facts necessary to establish the personal and subject matter
Jjurisdiction (-J.f this Co.urt in this matter only, _

The Court denied Cephalon’s motion for summary judgment,

. The Comniissi_on and Cephalon have agreed tb stipulate to entry of this Order to resolve

- the litigation between them.

Cephafon waives any claim that it may have under the Equal Access to Justice Act, 28

U.S.C. § 2412, concerning the prosecution ‘of this aétion through the date of this Order, - '

and agrees to bear its own costs and attorney fees in this action.

. Cephalon waives all rights to appeal or otherwise challenge or contest the validity of this

‘Order..

Tlﬁs Order'doés not constitute any evidence against the Cephalon lj’artiés, lor an
admission of liability oi' wrongﬁoing ?Jy thc. Ce'phalon f’artjes in this case, any Related
lCasc,‘or any o.th_er case or proceedin'é. This drder shall not be used in any way; as

evidence or otherwise, in any Related Case or other proceeding; provided that, nothing in

" this provision prevents the Commission from using this Order in this case, in any

. proceeding regarding enforcement or modification of this Order, or as otherwise required

'b"y.law.
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-Entry of the Order satisfies the requests for relief made by the FTC in its complaint and is

in the public interest.

STIPULATIONS

" Teva stipulates that, in return for good and valuable consideration, the receipt and.

sufficiencir of which is hereby acknowledged,- Teva agrees to be fully bound by the terms '
of this Order. - | |

Teva stipulates that it will not object fo th;a Co_mmissidn's right to seek relief under this
'.Order against Teva to the same extent the Commission can seek relief aéainst Cepiu;lon
(or Ccﬁ;halon’s successors and as‘signs). ’feva_does not otherwise waive its right to
contest any enforcem‘cnt action against it.

For purposes-of this Order alone, Teva does not contest personal jurisdiction of this Court _

. over Teva. Teva is an Israeli company with its principal place of business at § Basel

Street, Petah Tikva, 49131, Tsrael,

Teva stipulatés that it is the uléimafc corporate parent of Cephalon. B

Teva stipﬁlates that venue for this matter is proper in this Court under Sections 5(2) and '
13(b) of the FTC Act, 15 U.S.C. §§ 45(a), 53(b). | |

Teva stipulates that all stipulatib'ns herein are made on Béhai_f':of; and include, Teva and
Teva Group. | |

The Cephalon Parties stipulate that they shalt comply with the provisions of this Order

. pending its'entry by the Court.
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ORDER
_ 1. Prohibited Agreements '

ITIS Oi{DERED that .

A, From the date this Order is signed by Cephalon and Teva, the Cephalon Parties.
are p'rehtbited frorﬁ—, together or separately, entering into any Brand/Generic Settlement that
includes: (1) Payment by the NDA Holder to the ANDA Filer; and (2) an agreement by the |
ANDA Filer not to research, develop, manufacture market or sell the Subject Drug Product for
any period of time, - -

provided, however, that any agreement entered.into by a1:1 entity prior to that entity. .
be_coming part ofthe Cephalen Parttes is not subject to.the terms of this Order;

provided ﬁm‘her however, that the Cephalon Partzes may enter into any wrltten
agreement that receives the prior approval of the Commlssmn Within thirty (30) days of
receiving a request for prior approval ur{der thls.paragraph, the Director of the Bireau of
Competition (or his or her desigaee) shall consiaeg the request in good faith and shall notify the
r'e.qLiesting party in writing whether Commission staff believes the relevant agreement raises

issues under Section 5 of the FTC Act and the reasons for such a belief, or this Order.shall be

1

deemed not to preclude the tequestipg party from entering into the subject written agreement.

B. Notliing in this Order shall prohibit the Cephalon Parties from purchasing,

-merging with, or otherwise acquiring or being acquired by any party with which a Cephalon

Party has entered a Btand/Generic Settlement,

C. In the eventofa matenal change in the law governing the antitrust implications of )

Brand/Genenc Scttlements the Commissmn will consxder in good faith, modlf cations to this

Order proposed by the Cephalon Parties.
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| 1L Equital;le Monetary Relief
T IS FURTHER ORDEI_&D that | |
- A. ﬁe Ceéhélpn Parties shall pay One ﬁi]lion and Two Hundred Million Dollars
(Us$ 1,200,‘000,0,00) as equitable ménet'ary relief, which shall be used for a settlément fund .
" (“Settlement Fund”) in accordance witﬁ the terms of this Order, includ-ing the Settlemeﬁt-?unq
;'Disbursement‘A-gr'eement, attached hereto as Exhibit A. - |
: B. - ‘Subjéct to Paragraphs IIC and II.D, no later than the thirtieth day following the
date of entry of this :Order, the Cephalon Parties shall deposit the Settlement Fiind into an escr.ow
* account to be designateg by the Cdmmission (“Settlement Account”) and to be administered by
the Coz;.lmissisn or its agent. As set forth in the Settlement Fund Disburse.m_ent Agreement, the :
amount of the Settlement Fund that is deposited into the Settlement Account shall be hciq in trust
to—sqtisfy.the amount of ény sett!en'_;ent or judgment ina Related Case, | ‘ ‘ |
C. | Any amount that the Cephalon Pérties‘have paid in settlement or judgment in the
Related Cases prior to the thirtieth day following fhe date of entry ‘of this Orciér shall be credited
against the Settlement Fun;:i, and the total amount to be debosited by the Cephalon Parties into |
the Setﬂempnt ‘Account shall be redubed accordingly. - - |
D. IftheCephalon Parties h:cwe signed albinding settlement agree;ment or binding -
teim sheet to resolve z; Related Case prior to ‘.chc thirtieth day following the date of the~en_try of
this Ordér, the ainéuht agreéd to be paid-in settlement of sucl_1 Related Case shall be credited
against the .Set'tlemen_t fund, and the aﬁaount to bel deposited. by the Cephalon Parties into the
Settlement Account shall be reduced accordingly. In the event that such a settlement is
dfsapproved by the court or othémisc terminated, the Cephaion Parties shall deposit the amount

of any uncommitted settlement funds into the Settlement Account within four (4) months of such
B . 10 L
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'd_is_appro.val or termination; ‘unless thé Director of the Bureati of Ciompeéiti on or his or her .
designee d'eterminés that, for good cause shown, the mories may continue to be m'aintained' by
the Cepha;]on Parties for séttlément -of Related Cases for such period as the Director of the
Bureau of Competition or his or he;.designee prescribes. - '
: 'E,. The Cephalon Part:es shall submit to the Commassmn a Verified. Accounting of
aIl individual credlts against the Settlement Fund under Paragraphs II C and II D no later than
_ sxxty (60) days after the date of the entry of thxs Order The Cephalon Parties shall subm1t the .
Ver:ﬁed Accountmg te t}le Secretary of the Comrmssmn and send an electronic version of the
Verified Accounting to the Compliance Division of the Bureau of Competition at

bécompliance@ﬁc gov.

Ij‘. The payment prowded for herein is prcwlded for purposes of settlement only No
. partmn of the payment shall constltute or shall be construed as constltutmg, a payment in lien of
treble damages, fines, penaitxes, pumtwe damages or forfeltures
| _ I[I. Repotrting Reqmrements
[T 1S FURTHER ORDERED fha:
A.  The éephalon Parties shall submit to the Commission a vefiﬁ(-ed wriiten report
'setting' i"orth' in_‘dctail the manner and form in which the Cephalon Parties have complied and are
complying with‘ thi;ﬂ, Order: | . | _ |
1L - Witi;fm sixty (60) days after entry of this Order, and
2. On the first anniversary of entry of tﬁis O;der, and annually thereafter for
piﬁe (9) years. ’ ' .

B.  The Ceph_aldr-l Parties shall include with each verified written report required by

this provision, a copy of any additional agreement with a party to a Brand/Generic Settlement to
S - 11 '
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which a Cephalon Party is also 51gnat0ry if (3) the relevant Brand/Generlc Settlement Agreement
includes an agreement by the ANDA Flier not to research, develop, manufacture, market or sell

-the Sub_}ect Drug Product for any penod of time, and (ii) the relevant addltional agreement is
entered within a year of execatmg the Brand/Gener:c Settlement Agreement, provided that, the
(?ephalon Parties do not ne¢d to submit any additional agreement that they submitted to ‘the
Commission with a.prior vetiﬁed writtert report required by this provision;

| C The Cephalon Partles shall submit each report requ:red under this paragraph to the R

' Secretary of the Commtssnon and shall send an electronic copy of each report to the Comphance

Division of the Bureau of Competition of the Commxssxon at ccompllance@ftc gov.

- D. No mformation or documents obtained by the means provided in this Paragtaph
shall be di_vulged by the Commission to any person other than an aathorized re;ﬁreaentative of the
Commission, except inthe course of a legal pr’oc_eec_ling regarding enforcement or modiﬁdca-tion
ot' this Order, er as otherwise required by law. |

E. ’I‘hts Order does not alter the releorting requirements of the Cephalon Parties
pursuant o Sectioa 1112 ef the Medicare Preseription Drug, Inprovement, and Modemizatioh
Act of 2003. - .

' IV. Change of Corporate Control
ITIS FURTHER ORDERED that -

‘ “AL The Cephalon Parties shall nottfy the Commlssmn at least thirty (30) days prlor to
any preposed dlssoiutmn, acqulsztl‘on, merger, or consolidation of Teva that might affect
compliance obligations atising out of this Order. .' .

' B. The fepha]on Parties shaIl submit any notice required under this paragraph to the

Secretary of the Commission and shall send an electronic copy of the notification fo the
| ~ 12 '
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Compliance Division of the Burean of Competiﬁo‘ﬁ of the Commi.ssion. at
becompliance@fie.goy. L
C. No information or documents submitted pursuant to this Pa;agrapﬁ shall be
divulged by the Commission to any pérsoq other than an authorizeﬁ represéhtative of the
Commission, except in thé course of a lega} procééding regarding enforcement or‘modiﬁcat-ion
.of this Order, or as otherwise required by law. |
V. - Access to Iﬁformation
A.  For tﬁe ph;pose of determining or sec;;ing po;r_a'pliance with this Orde'r,-subject to
" any Iegélly recognﬁed privilege, and upon written request with reasonable notice to the:
Cephaloﬁ Parties, the Cepﬁalon Parties shall permit any duly authorized representative of the
Commission:
) I.. Access, during office hours and in the presence of counsel, to e'ﬂl facilities
émd, access to inspect and copy, at thé Cephalon P.arti%:s’ expense, non-privileged books,
1edgers, accounts, corresponderice, memoranda and other records and documents in the- .
- . possessi on or under the cont_rpl of the Cephalon Parties réééonably relﬁted to this Ordér;
and
2. Upoﬂ reasonable notice to the Cepfwalon Parties, to interview a reasonable.
number of officers, direcfors, or employees of the Ce;-atll_alon Parties, who may have -
c;ounéel pre‘se'nt, regarding any such matters,”
B. No information or documents obtained by the means provided in this Paragraph _
shali be divulged by the Commission to any person 6thef than'an authorized. r,epre's.entative of the
COmmission, except in the course of a‘_legal proceeding regarding enforcement ¢r modification

of this Oi'der, or as otherwise required by law.
| ' 13 -
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. VI Retentioﬁ'df.}urisdictibn _ .
. IT IS FURTHER ORDERED that this Court retains jurisdiction of this matter for
purposéé of cdnsh‘uctidr,x, mo&iﬂcation,’ and enforcement of this Order.
. VII .Expiration of Order .
. ITIS FURTHER ORDERED that this Otder shall expire ten (10) years after the date it
" is entered. ' ' i
VIII Disrgi_ssal and Costs | . .

This action shall be dismissed with prejudice. Each party shall bear its own costs.

SO ORDERED this_{ 7 _day of_deans , 2015,

Hon. Mitchell S. Goldberg—

UNITED STATES DISTRICT JUDGE

14 °
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- Federal Trade Commission v. Cephalon, Inc., CA 2:08-cv-2141-MSG

Exhibit A to Stipulated Order for Permanent Injunctién and Equitable Monetary Relief

—

* SETTLEMENT FUND DISBURSEMENT AGREEMENT

-
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SETTLEMENT FUND DISBURSEMENT AGREEMENT-

Pléintiff, the Federal Trade Commission (“Commission), Cephaiog,llnc. (*Cephalon™),
and Tova Pharmaceutical Industries, Ltd. (“Teva™) hereby enter into this Settlement Fund .
_'Disburs;enlaent Agreexﬁent, which is Exhibit A to the Stipulated Order for Permanent Injunction
and Equitab!e Monetary Relief. The Seftlement F_un& D-isbursexlnent Agreement and the h
Stipulated Order for Permanent Injunction anc_l Equitable Monetary Relief are éollectiv_eiy '
referred to hér-ein asthe “Order.” |
1. Unless ‘_otherwise noted herein, the capitalized tc_':rms in this Settlement Fund
Disbursement Agreement have the same. mf:aning as in the Stipulated Order for
Permanent Injunctio.n and Equitable Monétary Relief,
~ SETTLEMENT ACCOUNT
2. The Settlement Fundlrequire;l by the Order (except for monies credited against the
éettlement Fund under Paragraph II of fhe Ordexf) will be held in trust in an escrow -
‘accournt estab-li.‘shehd and maintained by the Commiésion or its agent (“Settlement
. Acéount”j. The Comnﬁissio,n will provide 'the Cei:haloﬁ Parties with instructions for
wiring the Settlement Fund into the Settlement Ac;:oqnt? as well as any other necessary
paperwork or instructions. Disbursement of the proceeds of the Settlement Account shall
~be made by tﬁe Commission in a;:cérdance with tf}e rcquireménts of the Order.
3. ‘Any interest earned on amom}ts'dep;)sited into the Settlement Account will remain in the

Settlement Account, and will become part of the Settlem:cnt Fund.

4. - The Commission may use the Settlement Fund to pay reasonable costs necessary to -

administer the Settlement Account. The Cephalon Parties will not be required to pay any

additional monies, over and above the Settlement Fund required to be deposited pursuant

if
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" to the 6rder, to cover ény expenses, fees, or other costs assoé:iated with the Setﬂemept :
Account. |
The CephaloﬁvParties may, no more frequently than once a month, sﬁiamit a request to the

) Commiss;{on in writing for a statement of the remaining balance in the Settlement |
Account, and an itemized list of any disbursements made from the Settlement Account.
Any such request shall be submitted to.thg Secretary of the Commission, and, on tﬂe
same day, an electronic copy of the réquést shall be submitted to the Compliance
biviéion of the Bureau of Compe_tition of the Commission at l;dbomgliance@ftc.gov and
. ‘{he Financial Management Qﬂ'icc of the Commission at Finance@#ftc.gov, The Chief
- Financial Officer of the Commission or his or her designee wi]f provide the informatibn
. 'rgqucsted‘witﬁi.n fifteen (15) busint_z'ss d?ays.

[2

DISBURSEMENT OF FUNDS FROM THE SETTLEMENT ACCOUNT
~ Except as provided for in this _Sf:tttement Fund. f)isbursement Agreement, the Settlement
Fund shall be held in trust a.nd used solely té satisfy the amount of any settlement
(including associatéd fees, costs, and expenses) reacﬁed by the Cephalon Parties ina.

- Related Case, or the amount o;f' any judgment (including associated fees, costs, and .’
expenses) against the Cephalon —Parties: in a Related Qase, regardless of the date of that
settlement or judgﬁént. . ‘ |

‘ The Ccphalon Parties shall submit a list of Related Cases tﬁat have not been settled and
for which a judg&xent has not been entéred (“Remaining Casés List”) on or up to 30 |
(thirty) days before the ﬁve‘-year anniversary of the entry of this~0rder, and each year
thereafter, until,. in the good faith belief of the Cephalon Parties, settlements have beeﬁ

reached, or final judgments entered, in th‘e relevant Related Cases. The Cephalon Parties

jii
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. shall submit the Remaining Cases List to the Secretaty of the Commission and, on.the

' 'same day, transmit an electronlc copy of the request to the Comp];ance Division of the

- Bureau of Competltion of the Comtmssmn at becompliance@ftc.go g_ If the Cephalon

Parties do not submit a Remaining Cases List as provided in this paragraph, or the term

of the Order has 'e_xpireti, any monies remaining in the Settlement Account, less

reasonable administrative expenses, shall be paid to the Treasurer of the United States.

8. To obtain disbursement from the Settlement Account as authorized by the Order, thé

Cephalon Partics shall éubmit a written request for disbursement with the Commission

(“Disbursement Request™). The Disbursement Request shall include:

a.

b.

a reference to the Order,

" contact information, including business address, phone number and email address,

for the relevant contact person(s) for thc Cepha!on Parties (“Cephalon Parties’

Contact”),

- the identity of the party or parties threateriing or asserting a claim in the relevant

Related Case (“Settling Parties™);

contact information, inclutiing business address, phone numbar, e-mail atldress,
and relati,cinship to the Settling Patties, for the contact person(s) for the Settling
Parties in the relevant Related Case (“Settling Parties’ Contact”)';

a copy of the settlement orjudgmont in the Rol.ated Case for which disbursement
is being sought;

the complamt filed in the Related Case or dther documents sufficient to show the

allegatlons and rehef sought by the Settlmg Part:es,

iv
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the amount of the settlement or judgment in the Related Case (“Disbursement

Amowit™); and

the information necegsary to wire the Disbursement Amount from the Seitlement

-Account to the Settling Parties.

S. The Cephalon Parties shall submit the D1sbursement Request to the Secretary of the °

Commassmn, and on: the same day, send an eIectromc copy-ofthe recluest to the

Compliance Division of the Bureau ofCompetltmn of the Commnssmn

at bccomnllance@ftc £OV.

10, Wltbm ten (10) busmess days of rccewmg the Dlsbursement Requcst the Dmector of the

Bureau of Competition or h:s or her de51gnec (“BC Director™) shali

4,

if the Dlsbursement Request comphes with the requirements of the Order,
authorize transfer of the Disbursement Amount to the Settling Parties and notify

the Cephalon Parties* Contact and the Settling Parties’ Contact in writing that the

transfer has been authorized; or '

if the BC Director believes that additional information is required to determine the

whether the Dis_bursemeﬁt' Request é:oniplies with the requirements of the Order,

notify the Cephalon Parties’ Contact and the Settling Parties’ Contact in writing

and identify the additioqat information required; or

ifthe BC ﬁirector be!ie\;es‘thatothe Diébursemgnt Request does not comply-with
the requirements of the Order, notify the Cephalon Parties® Contact aﬁd the
Settling Parties’ Contact and provide a written exl;lanation why the Disbhrécnf;ent
Request has been denieci and how, in the BC Director’s view, the Disburscrr_lcﬂt

Request does not comply with the requirements of the Order.

v
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Wxthm ten (10) busmess days of recelvmg the.information requested under Paragraph 10

above (if such information is requested), the BC Director shall

a. - ifthe Disbursemcnt Rg'quest complies with the requirements o_f the Order,.
authorize transfer of the Disbursefﬁent Amount to the Settling Parties and notify
the Cephalon Parties’ Contacé and the Sgttling Parties’ Coritact in writing that the
tangfer has beeﬁ aﬁtﬁorized; or | . |

b. ifthe BC Direr':tor believes that the Disbursement Request does not comply with

" the r.equ'ii-er'n'ents of the Order, notify ﬁle Cephalon Parties® Contact and the
Settling Parties’ Contact and provide.a written explanation why the Disbﬁrsezﬁent
Reqﬁes; has been denied and how, inthe BC£ Director’s .v'iew, the Disbursement
Request does not comply with the requirements of thé Order.
-Ifthe Co.rﬁmission and the Cephak.)n Parties cannot égree ot whether a.D.isbur.semént

Request complies with the requiremeﬁts of the Order, either party may petition the Court

" for a determination.

Any settlement of the Direct Purciiaser Clas; Case ‘or the.End Payor Class Case that is
approved by the Court complie§ with th; Order, and a Disbgrsement Request sﬁbmitted
| for any such settlement wil} be approvéd provided the requirements of Paragra’ph.s are
met. .
Disbursément Requests shall be authorized in the order they are submitted to the
-Commission by the C'ephalon ‘Parties.'
If this Settlement Fund Disbursement Agreement or any of its provisions are riled invalid
or unenfo:I'ce'able, in whole or in part, the Commission and the CeI;halon Parties agree to

work together on modifications to effectuate the intent of the settiement.

vi
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| chFlDENTgALITY

Any information submitted under this Settlement Fund Disbursement Agreement shall

not be divulged by the Commission to any person other than an authorized representative -

of the Commission, except in'the course of a legal proceeding regarding enforcement or

- modification of this Order, or as otherwfse required by law, .

CLOSING THE SET’I:IIEMENT ACCOUNT
The Comission shall close the Se&]em;_nt Account if the entire Settlement Fund (less
any remaining reasonable administfativé costs) has been fully disbursed or, in accordance
with Paragraph 7, the Commission payé any hzoniés 'rem‘aining in the Set\;leﬁlent Account

{less any remaining reasonable administrative costs) to the Treasurer of the United States.

~ The BC Director shall provide written notice to the Cephalon Parties of the intent to close

the Settl ement Account no later than thirty (30) dajl/S in advance of closiﬁg the Settlement
Account, and shall provide written.notice to the Cephalon Parties when the Settlement
Account is closed. _

The Comrrii_ésion'wiil niot close the Settlement Account until all reasonable administrative

costs have been paid.

vil
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IN THE UNITED STATES DISTRICT CO URT
FCR THE EASTERN DISTRICT OF PENNSYLVANIA

41 Moores Road
Frazer, Penpsylvania 19353

Defendant.

)
FEDERAL TRADE COMMISSION )
600 Pernsylvania Avenue, NW. )
Washington, D.C. 20580 }
Plainliff, ;
2 ) Civil Action No. 2:08-cv-2141-MSG
)
CEPHALON, INC, }
)
)
)
)
)

[PROFOSED] STIPULATED REVISED ORDER FOR PERMANENT INJUNCTION
AND EQUITABLE MONETARY RELIEF

Plaintiff, the Federal Trade Commission ("Commission™), filed its Complaint for
Injiinctive Relief, sibsequently amended as Plaintifl Federal Trade Conmission’s Figst
Amended Complaint for Injunclive Relief, (“Complaint™), in this matier pursuant io Section
13(b} of the Federal Trade Commifssion Act (“FTC Act™), 15 U.B.C. § S3(b)-. The Comunission,
Cephalon, Inc. (“Cephalorl';) and Teva Phamaccutical Industries Lid. (*“Teva") reached an
agreemant to resolve this case through seltiement, and without trial or final adjudication of any
issue of fact or law, and stipulated lo entry of a Skipulated Order-for Permanent Infunclion and
Equitable Monetary Relief (“Original Order™) to resolve all.matfers in dispule in this acticn. The
Commission, Cep}m]c;n angd Teva now stipulate to entry of a Stipulated Revised Order for
Permanént Injuniction and Equitable Monelary Relief (“Revizsed Order”) in settlement of the

Commission’s claims against Teva Phannaceuticals USA in FI'Cv. AbbFie Inc,, Nos. 18-2621,
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18-2748, 1,8-,’2'258,.,(_3(1 Cir.); Aclavis in Federa! Trgde Commission v Actavis., Civ. Action No.

09-cv-935 (N.D. Gd.); and Watson I FICv. Alléngan PLC, Ciy. Action No. 17-¢v-00312 (N.D.

‘Cat.),

THEREFORE, IT 1S ORDERED as follows:

DEFINITIONS

For purposes of this Revised Grder, the following definitions apply:

1.

2.

*Commission™ means the United States Federal Trade Comm‘i:ssion.

“Actavis” means Actavis H-oldco us, Inc.

“Cephalon” means Cephalon, Ine.

“Watson™ means Watson Luboratorics, fne.

“Cephelen Group” means Cephaiou, any joint vénlure, subsidiary, divisian, group, or
affiliate Controlled (for clarity, currently or in the future) by Cophalon that engages in
Commerce-in the United Statés, théir successors and assigns, and the respective directors,
officers, eniployees, agenfs and representatives acting on behal{ of each.

“Teva” means Teva Pharmacgutical Industces Lid.

“Teva Pharmacenticals USA™ means Teva Phamlaceutical_s USA, Inc.

“Teva US Entities” means any joint venture, subsidiary, division, group, or affiliate
Contrelled (for clarity, currently or in the fulure) by Teva {hat engages in Cormmerce in
the United States, including Cephzlon, Teva Phanuaceuticals USA, Aclavis, and Watson.
“Teva Group” means Teva, Teva US Entties, their successots and assigns, and the
respective directors, officers, employees, agents, and representatives acting on behalf of

each.

“Cephalon Parties™ mean Cephalon, Cephalor Group, Teva and Teva Group:

L
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“505(0)(2)-Applicaiion” means an application filed with the United States Food and Drug
Administration pursuant (o Section 505(}3)_&2} of the Federal Food, Diug and Cosmetic
Act, 21 §355(b)(2).
“"ANDA™ means an Abbreivialed New Drog Application filed with the United States Food
and Drug Administration pursuant to Seétion 505() of the ch-eral Food, Drug and
Cosmelic Aci, 21 U.8.C.§ 355().
“Authorized Generic™ means a Drug Product tlat is mamifactured pursuant ¢ an NléA
and promoted, offered for sale, sold or distributed in the United States virder a name oth'cr‘
than the proprietary name identified in the NDA.

. “Brand/Generic Setilement” means any agreement or understanding that seltles a Paleft
Infringement Clainil in or affecting Commerce in the United States.
“Brand/Generic Settlement Agreement” means a wrillen agreemen thal setles a Patent
Infringement Claim in or affecting Commerce in the United States, '
“Branded Subject Drug Product” means a Subject Drug Produst Marketed in the United
States nnder the proprietary name identified in the NDA for the Subject Drug Product,
“Comnierce” has the same-definition asin 15 U.S.C, § 44.
“Contingeni Supply Agreament™ means a Supply Agreement that lenninates within 30
days after the Generie Filer, after good faith commercially reasonable efforts, (i) has final
FDA approval forits ANDA or S03{h)(2) Application for the Generic Subject Diug
Product ami»(ii) can manufaciire coinmercial quantities of the Generic Subject Drug
Producs,

provided, however, the Generic Filer may take delivery of and Market quantitics

of Auvthorized Generic ordered prior to termination of the Contingent Supply Agreement

3
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so long as the toral quantity of Authorizgd Generic delivered to the Generic Filer

'fo.I_lowing termination of the Contingent Supply Agreement: (i} does not exceed the tota

guantity nceded by the Generic Filer (as reflected i forecasts provided ta the NDA.

THolder priorto términation of the Contingent Supply Agreement) during the § months

following (x) termination 6f the Contingent Supply Agrcement, if termination occurs
after the Generic Enlry Dafe or (y) the Generic Eniry Date, if termination occurs before

tite Generic Entry Date; and (i1) is delivéred within 8 moiiths of termination of the

Contingent Supply Agreement.

“Control" or “Controlled” means the holding ofmore than fifty percent (50%) of the

commaon voting stock or ordinary shares in, or the right to appoint mote than {ifty percent

(50%) ol the direclors of, or any other arrangement resulting in the right Lo direct the )
management of, the said corparation, company, partnership, joint veniure or entity,
“Drug Produc.l“ mezns & finished dosage form (c.g., tablet, capsule, or solution), as
defined in 21 C.F.R. § 314.3(k), that contains 2 drug substance, gcucra.lly; but not
nec_essari]'y, in association with one-or more other ingredients.

"‘Bxclus.i'on Period” means the 60-day period starting 30 days before execnting a
Brand/Generic Settlement Agreement and ending 30 days afier executing the
Brand/Generic Settlement Agreement.

“Fully Allocated Manufacturing Cost” means the sum of ihe following:

a, Dirget costs incurred to produce (or acquire} the Subject Dnug Product or
materials, as consistently applied in accordance with past practice and in the
ordinary course of business, including but not limited to (x) acquisition costs or

(y) if applicable, materials; labar, manufacturing costs, packaging labeling,

o
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. lesting, quality..,con_trol, storage, insurance, and product maintenance, and
determined in accordance with GAAP;
b. The cost to ship the Subject Drug Produet ar materidls | o.ihe Generic Filer; and
Administrative expenses and overhead expenses direetly related to the production
afthe Subject Dz:ug Product or maferials as allocated in accordance with past
practice and in the ordinary course of business,

., provided that, if administrative expenses and overhead expenses are not
allocated 10 the Subject Drug Product in the ordinary course of business, for (ifs
definition, these expenses shall be allocated as a proportion of the NDA Holder's
COGS of the Subject Drug Product (o the NDA Holder's total COGS, excluding
administrative cxpenses and averhead expenses. To fllustrate, overhead
expenses and administrative expenses shall be allocated proportionately, by
Jetenmining the ratio of the Subject Drug Produet’s COGS (excluding
administrative expenses and overhead expenses) to the NDA Holder’s total
COGS for the relevant manufacturing site (again excluding administrative
expenses and overhead expenses), multiplied by the administrative expenses and
overhead expenses for the same manufacturing site. In this pmvision COGs
refers to.the NDA Holder’s cost of poods sald, determined in accordance with
CAAP, as (;«:nsisrm;)[iy applied in accardance with past practice and in the
ordinary cbu:'se ot business.

“Generic Entry Daté” means the date ity a Brand/Generic Seltlement Agreement, whether
certain or contingent, on or after which a Generic Filer is authorized by -the NDA Holder
to begin manufacturing, importing, using or Marketing the Generic Subject Drui Produet,

5
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“Gencric Filei” means a party to.a Brand/Generic Setllement who controls an ANDA or
505(6)(2} Application for'the Subject Drug Product or has the f;:'xc]'us-'ivf; right under such
ANDA or 505(b}(2) Application to distribute {he Subject Drug Product.

“Géneric Party" means the'Generic Fifer, its parents, and any joint venture, subsidiary,

(division, group, or affiliate Céntratied (for clarity, currently or in the fisture) by the

Generc Filer or its parent, and their sucgessors and assigns.

-"Generic Froduct™ means a Drug Prodie! manufactored under an ANDA or a 505(b)(2)

Application,

“Generjc Subject Drug Prcduct"_ means the Generic Product that is the subject of the
Patent Infringement Claim being resolved by the Brand/Generic Settlement.
“Market,” “Marketed” or “Marketing™ means the promotion, offering for -sa}e, sale, or
distribution of @ Drug Product.

“Malerials A gresment” means provisions in, or incorporated into, a Brand/Generic

Settlement Agreement providing for the supply of materials to a Generic Party by an

"NDA Party for securin 2 and/or maintaining regulatory approval, or manufacturing and

. Marketing by the Generic Filer of the Subject Drug Product, including the terms and

congitions of any such supply.

“Materials Price” means the total actual per-unit price charged by the NDA Holder for

malerials provided through a Materials Agreement, including any transfer price and

royalty orprofit-share payments to be mede by the Generic Filer, net of any discounts,

aHowances, rebates, or other reductions,

“Minor Purchase Order™ means an ordindry sousse purchase order for Drug Products,

- their ingredients, or related equipment or supplies that doés not exceed 51,000,000,

G
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provided that the S],OO0,0;JO limit referenced in this definition shall be increased (or
dt:'cre-ascd) as of Janoary 1 of each year by an amount equal fo the percentzge increzse. (or
decrease) from the previous year in the annual average Producer Price Index for |
Pharmaceiitical preparations - WFUO638 published by the Bureau of Labor Statistics of
the United States Department of Labor, or i}s successor,
“NDA™meany a New Diug Application filed with the United States Foad and Drag
Administration pursuant to Section 505(b) of the Federal Food, Drug andh Cdsmetic Act,
21 U8 § 355¢h), including all changes or supplements thereto which do not result in
the spbmission of a new NDA,
“WNDA Holder” means g party to s Brand/Generic Settlement that controls the NDA for
the Subject Drug Product ar has the exclusive right to distribute the Branded Subject
Drug Product in the Unitéd States. .
SNDA Party” means the NDA Holder, its parents, and any joint venture, subsidiary,
division, group, or affiliaie Controlled (for elarity, curtenitly or in the future) by 1he NDA
Holder or its parent, their successors and assigns,
"No-AG Commitment” means any agreement with, or comnmitment or license to, a
Generie Party that prohibits, prevents, restricts, requires 2 delay of, or imposes 2
condition precedent upon the research, development, manufacture, regulatary approval,
or Markelirig of an Authorized Generic of the Subject Drug Product,

provided, hawever, that agreement by the Generic Parly Lo pay royalties to the
NDA TParty for the dght to Market the Generie Subject Drug Product or an Authorized
Generit of the Subjec{ Drug Product, including agreement on the terms and conditions
governing payinent of such royalties, shéll not be considered a No-AG Commitriient.

7
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“Criginal Order” means the Qrder for Permanent Injunction and Equitable Monetary:

Relief entered in this matter on June 17,2015, at Docket Na. 405,

*Patent infringement Claim” means &ny allégation threatened in writing or included in &

compiaint filed with a court of law, that & Generic Product may infringe any U.S. Patent

held by, or exclusively litensed to, an NDA Holder,

“Payment by the NDA Party to the Generic Party” means a iransfer of value, other than a

No-AG Commilment, by 8n NDA Party o a Generic Party (including, but not limjted (o,

maney, peods, or services), repardiess’ of whether the Generic Party purportedly transfers

value in return, wheye such transfer is eithér expressly contingent on entering 4

Brand/Generie Settlement Agreemeni or agreed to during the Exclusion Perjod.

However, Paynent by the NDA Party to the Generic Farty does not include:

a. compensation for saved fulure litigation expenses inllitigation involving a Patent
infringement Claim that does not exceed ¥) the maximum Nmit (a5 defined in this
paragraph) minus ¥} the value of Minor Purchase Orders (i) that were placed or
confirmed during the Excl.usion Period and (ii} do not qualify as the confinuation

* or renewal of a pre-existing agreement, as set forth in Paragraph 38(f) below. The
maximuwum hmit \;'as 57,000,600 when the Original Order was entered on June 17,
2015 and, as required b y the Original Order m-ld this Revised Qrder, has increased
(or déereased) -- and, going ferward, shall continue to increase {or decrease) — on
January I of each year by an amount cqual 1o the percentage increase (or
deerease) from the previous year in the annual average Producer Price lndex for
Lepal Services (Series 1d. PCUS5411--5411--) published by the Bureau of Labor

Statistics of the United Stales Deparfment of Labor, or its successor;

e e e ape e -
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the n ght to Market; -as of an agreed upon Generic Eniry Date: (i} Generic
Product(s) in the Unjted States under an ANDA or S05(b)(2) Application (x) that
is controlled by the Generie Filer and was not transferred to the Generic Biler by
the NDA Holder, or () to which the Generic Parly has a license from a party
ather than the NDA Halder; or {ii) an Authorized Generjc of the, Subject Drug
Produet, regardless of whether the Generic Filer must pay for the right to Market
or the termns and conditions goveming suc'h payment;
an agreement Lo sellle or resolve 4 different litigalion claim, so fong as that
separale agreement independenily complics with the terms of this Revised Order;
a Qualified Materisls Agreement or Quaiiﬁc.d Supply Agreement;
Minor Purchase Osders placed or confinmed during the Exclusion Period that do
not exceed a cumulative maximum, which is injtially $4,000,000 and.shall
increase {or de_CrF;ase) on January 1 of each year by an amount equal Lo the
percentape increase {or decrease) from the previous year in the-annual average
Proflucer Price Index for Phaxinacéutica] preparations - WPUQGS38 published by
the Burcau of Labor Statjstics of the Unifed States Department of Labor, or its
SUCCCSS0T;
confi-xnm,mim; or renewal of a pre-existing ggreement so tong as (1) the pre-existing
agrecment was entercd at least 90 days before the rélévant Brand/Generie
Settlement Agreement, (i1) the terms of the renewal. or cqlﬁinuﬂtion, including the
duration and the linancial {etms, are substantiaily simé!ar to those in the pre-
existing ggreement, ang {iii) entering the continuation or renewal is not expressly

conlingent on agreeing fo the relevant Brand/Generic Settlement;
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k3 provisions o facilitate, by means other than the transfer of goods or money, the
Generic Filer’s ability to secure qr maintzin final fegulatory approval, or
caimiméence or continue the Marketing, of a Generic Product, by, inter alia,
providing covenants; waivers, permissions, releases, dismissals of claims, and/or
auihorizations; or
waiver or Jimitation of a claim for damages or other monctary relief based on
prior Marketing of the Generic Subject Drog Product, but only if the NDA Holder
and the Generic Filer do not agree, and have not agreed, to another Brand/Generic
Seniement for a different Drug Product during the Exclusion Period.
39, “Qualified™ as referring 10 a Materials Agreemerit or 4 Supply Agreement means a
Materials Agreement ar Supply Agreement that meels all of the following conditions:
a. the¢ price is sbave the Fully Allocated Manufacturing Cost, meaning
i} if the Agreement is a Materials Agreement, (e Materials Price charged
by an NDA Party for materjals provided through the Malerials
Agreement is at or above the Fully Allocated Manufaciuring Cost
incurred by the NDA Party per unit of the relevant mazerials, or
i) if the Agtecment is a Supply Agreement, the Supply Price charged by an
NDA Party for the Authorized Genetic of the Subject Drug Product {5 at
or above the Fully Allocated Manufacturing Cost incurred by the NDA
Party per unit of the Authorized Gunéric of the Subject Drug Product
pravided under the agrecment;
h. the Brand/Generic Setttement Agreeiment conlaining or incorpordting the
Malerials Agreement or Supply Agreement is the only Brand/Generic Settlement

Agreement that the NDA Party and the Generic Parly bave entered, or agreed to

enter, during the Exclusion Periad;
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it

within 14 days afier signing the Brand/Generic Settlement Agreement containing
or incorporating the Malerials Agreement or Supply ‘Agreement, the Cephalon
Parties submit to the Monitor & full and camplete copy of the Brand/Generic
Seltlement Agreament, including any Materjals Agreement and/or Supply '
Agreement;

withiir 14 dqys alfier the NDA Holder provides to the Ge,ne.ric Filer the Materials
Price ar Supply Price, as applicable, the Cephalon Pariics submit ta the Monitor )
notification of the rclevant Materials Price or Supply Price;

within 30 days afler beginning supply vrder the relevant Materials Agreement or

Supply Agreement; the NDA Holder submits to the Monitor;

if' a Materials Agrecment, a verified wiitfen statement containing (i) the

iy
Fuliy Allocated Manofacturing Cost per unit for the méterials and (i) a
detailed breakdown of the Fully Allocated Manufacturing Cost for the -
malerials, siated separately by cost component end om a per-unit basis;
and
i) if 2 Supply Agreement, & verified written statement containing (i) the -

Fulty Allocated Manufacturing Cost per unit for the relevant Authorized
Generic of the Subject Drug Product and (i) a detailed breakdown of the
Fully Allocated Manufacturing Cast for the Authorized Generic of the

Subject Drug Product, staied separately by cost component znd on a per-
unit basis; and

if the NDA Parly i< not Cephalen Party, tlie Materials Agrecment or Supply
Agreement, as applicable, requires the NIDA Party to (i) provide the notification
required by subsection (8) above and cooperate with any reasonable request by the

Monitor ar staff of the Commission for documents and information to deiermine
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the relevant Fully Allocated Manufacturing Cost, inchuding without limitation and
sibject to any demonstraled legally recogrized privilege, providing the Monitor
reasonable access 1o persowiel, books, documents, records kepl in the prdinary

course of business;

provided that, notwithstaiding subsections (¢) and (_f) above, a Materials

Agreement or Supply Agreement in which a Cephalon Parly is a Generic Party shall also

be considered & Qualified Agreement if it complies with subsections (2) fo (d) above and:

)] if'a Materials Agreement, the Cephalon Parties submit to the Monitor
within 50 days of beginning to receive the materials, a verified written
statement containing (i) the Cephalen Parties® best estimale of what
would be the Fully Allocsted Manulactuzing Cost per unit for (he
materials if manufactured or sourced by the Generic Paity, including a
separaie estimate of each cost component on a per-unit basis, arid (i) a
description of the lenng and_c_onditions of any agreement(s), offer(s),
purchase order(s) or price quote(s) a Gephalon Parly has entered into or
received for supply of the materials in connection with manufacture of
the Subject Drug Product and other facts and circumstances, if any, that
the Cephalon Parties deem relevant 1o understanding such terms and
conditions; and

i) if'a Supply Agreement, it is a Contingenl Supp]y Agrcement and the
Cephalen Partics,:subn'ﬁt 10 the Menitor within 30 days of beginning to
receive the Authorized Generic, a vorified wriiten statement containing
(i} the Cephalon Parties® best estimate of what wouid be the Fully

Allocated Manufactuning Cost per unit for the Subject Drug Product if
manufactured by & Generic Party and (i) a defailed breakdnwln of that

best estimate, including an estinzale of each cost camponent on a per-

unit basis.

O
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-40'. “Subj’e‘ct‘Drug Product™ means the Drug Product for which one or mare Patent
Infringement Claims are setled under & given Brand/Generic Settlement. For purposes
of this Revised Order, the Dirug Product of the NDA Holder and the Generic Filer to the
same Brand/Generic Seitiement shall be considered to be lie same Subject Drug Product.

41 “Supply Agreement” means provisions in, or incorporated into,.a Brand/Generic
Settlement Agreernent providing for the supply of the Subject Drug Praduct to the a
Generic Party by an NDA Padty for the Marketing by the Generic Pariy of an Authorized

Generic on or alier the Generic Entry Dale, including the lerms and conditions of any

such supply.
42, “Supply Price” means the total actual per-unit price charged by the NDA Holder for
supply provided ;'hrcugh a Supply Agreement, including any transfer-price and royalty or
profit-sharé payments tp be made by the Generic Filer, for the right to scll an Authorized
Generic of the Subject Drug Preduet, net of any discounts, allowanees, rebates or other
reductions.

43, “U.8. Patent” means any pateni issoed by the United States Patent and Trademark Office,

including ail renewals, dedvations, divistons, reissues, continuations, continuations-in

part, noditications or extensions theredt.
FINDINGS

This Cowrt hag jurisdiction over the parties and the subject natter of this action. Teva has

stipulated that, {or purposes of this Revised Order alone, the Court has personal

jurisdiction over Teva,

Venue for this mattecis proper in this Court under Seciions 5(a) and 13(b) of the FTC

Act, 15 U.S.C. §§ 45(a), 53(b).
13
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The Cephalon Partigs adimit the facts necessary to estabh’s-h the-personal and subject
mitter jurisdiction of this Court to enter and enfored the Qriginal Order and thi.';* Revised.
Order.

The-Commiission and Cepliglon agreed to stipulate 1o entry of the Original Order to
resolve the litigation FIC v, Cephalon, Inc., 08-cv-2141 (E.D. Pa.).

The Commission and the écphaiun Parties now have agreed to stipulate to eotry of this
Revised Qrder to resolve-the litigations F1C v, AbEVie Inc., Nos. 18-2621, 182748, 18-
2758 (3d Cir}, Federal Trade Comnnission v Aetavis., Civ. Action No. (9-cv-955 (N.D.

Ga.), FTC v, Allergan PLE, Civ, Action No. 17-cv-312 (NI Cal.);and Endo

Phermasenticals Ine. v FTC, Civ, Action No. 16-cv-3599 (E.D. Pa.).

The Cephalon Parties waive any-claim that they may have under the Equal Access to
Jostice Act, 28 U.S.C. § 2412, concerning the prosecution of the actions identified in
Finding No. 3 through the date of'this Revised Order, and agree 1o bear their own costs

and attorney fees in thosc-actions,

The Cephalon Parties waive all rights to-appeal or atherwise challenge or contest the

~

validity of {his Revised Order.

This Revised Order does not constitute sy evidence sgainst the Ceplialon Parties,-or an
adm{s‘siqn of Hability or wrengdoing by the Cephalon Parlies in any casc or other
proveeding. This Revised Order shall not be used in any way, as evidence or otherwise,
in any case ar other proceeding; provided that, nothing in this provision prevents the
Commission from using this Revised Order inany proceeding regarding énforcement or

modification of this Revised Order, or as otherwise required by law.

14
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9. ‘Entry of the Revised Order satisfies the requésts for relief made by the FTC in its

complaints in the foregoing actions and is in the public inlerest.

STIPULATIONS
Teva stipulates that, in retumn for good and valuable consi@eration, the receipt and
sufficiency of which is hereby acknowledped, Teva agrees to be fully bound by the terms

of this Revised Order.

Teva stipulates that it will not object to the Conpnission®s right 10 seck relief under this

2

Revised Order against Teva to the same extent the Commission can seek relief against
Cephalon {or Cephalon’s successors and assigns). Teva does not.otherwise waive ils

right 1¢ contest any enforcenent action against i,

For purpases ¢l this Revised Order alone, Teva does not conlest personal jurisdiction of
this Court over Teva, Teva is an Israeli company with ils principal place of business at S
Basel Street, Petah Tikva, 49131, Israel,

Teva stipulates thal it is the ultimate corporate parent of Cephalon, Teva Pharmaceutivais

s

USA, Actavis, and Watson. /
Teva stipulates that venue for Usis smatter is proper in this Court under Sections 5(a) and
13{b} of the FTC Acy, 15 U.S.C, §§ 45(2).53(b).

Tewa stipulales that alf stipulations herein are made on behelf of] and include, Teva and

Teva Group.

The Cephalon Parties stipulate that they shall comply with the provisions of this Revised

Order pending its entry by the Court,

15



Case 2:19-cv-03281-MSG Document 2-3 Filed 07/29/19 Page 76 of 107
Case 2:08-cv-02141-MSG Document 410 Filed 02/21/19 Page 16 of 31

Case 32:08-cv-02141-M.SG Document 409-1  Filed 02/19/19 Page 17 of 45

8; “Warson stipulates that, wpon entry of this Revised Order, it will not file- or, if already
filed, will voluntarily dismiss within one day of the entry of this Revised Order - any
appeal of the order dismissing the action Endo Pharmaceuticals Inc. v. FI'C, Civ. Aclion
No. 16-cy-5599 (E.D. Fa.), with the parties agresing (o bear their own costs.

9. The Commission stipulates that, within one day of the entry of this Revised OQrdér, the
Commniission will fite moticns for voluntary disnissals with prejudice of its claims against
Teva Pharmaceuticals USA in FIC . AbbVie Jnc., Nus. 18-2621, 18-2748, 18-2758 (3d
Ciz.); Avtavis and Allergan Finance, LLC in Federal Trade Commission v Aciavis., Civ.
Action'No. 09-cv-955 (N.D. Ga.); and Watson in FTC v. Allergan PLC, Civ. Action.No;
17-ev-00312 (N.ID. Cal.) in the forms provided in Exhibit 1.

10 The Commission and the Cephalon Parties stipulate that upon entry of the Revised Qsder,
the Comimission and the Cephelon Parties cach release the other [rom any and al} claims,
causes of gciions and demands, including any claim for attorney fees, costs, sanclions or
other expenses that are in existence s of the date of entry of the Revised Order in any of
the following actions: FTC v. AbbVie inc., Nos, 18:-2621, 18-2748, [8-2738 (3d Cir.);
Federal Trade Comnission v Actavis., Civ. Action No. 09-¢v-955 (N.D, Ga,); £TC v

- Alfergan PLC, Civ. Action NG, 17-cv-00312 (N.D. Cal.); Zndo Pharmaceuricals hic. v.
FI'C, Civ. Action No, 16-ev-5599 (E.D. Pa.); and Federad Trade Comnission v. Endo
Pharmaceuticals Inc., Civ, Action Ng. i-()'-cv-l-’}‘w (ED, Pa,).

The Cominission and the Cephalon Parties stipolate that the Original Order will remain in
il force and effect unti) entry of the Revised Order. The Comntission F'urthcr stipulates
that it releases the Cephalon Paities from claims for violation of hé Original Order thal
are based on conduct that docs not also violale the Revised Order, ineluding claims

16
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related 1o entry of a Supply Agreement or Material Agreement where (e pricing in the
relevant agreement is consistent with the pricing requitements {price at or above cost) for

a Qualified agrecment under the Revised Order.
ORDER

I. Prohibited Apreements

IT IS ORDERED thai

A, Fram the date the Revised Order is signed by Teva, the Ceplulon Parties are prohibited -

fromm, together or separately, enlering into any Brand/Generic Settiement that includes:

& Payment from an NDA Party jo a Generic Party and an agreement by the

1.
Generic Filer not o research, develop, manufacture or Market the Sebjeel Drug
Product for any period of time; or

2, 2 No-AG Comunitment and an agreement by the Generic Filer not to research,

develop, manufacture or Market the Subject Drug Producet for any period of time,

provided, however, that any agrecment entered into by an entity prior to
that entity becoming part of the Cephalon Parties is not subject to the terms of |
this Revised Order;

provided furiher, that the Ccphé]on Partics may enier info any writlen
agreement (hiat receives the prior approval of the Commission, Within 30 days
of receiving a request for prior approval tinder this paragraph, the Director of the
Bureau of Competition (or his or her designee) shall consider the request in goocd
fz_;ith and shal] notify the requesting party-in writing whether Cominission staff

believes the relevant agreement raises issues under Section 5 of the FTC Act and
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the reasons for such a belief, or this Revised Order shall be deemed not ta
preciude the requesting party from entering into the subject written agreement,
B. Wothing in this Revised Order shall prohibit the Cephalon Parties from purchasing,
merging with, or otherwise acquiring or being dcquired by any party with which a Cephalon
Party has entered a Brand/Generic Settikment,
C. Iiz the event of a material change in (he Jaw governing the antitrust implications of

Brand/Generic Settlements, the Cominigsian will consider, in good faith, medifications 1o this

Revised Crder proposed by the Cephalon Parties.

1], Equitable Menelary Relicf

I 18 FURTHER ORDERED that
A, Under the Qriginal Qrder, the Cephalon Parties paid, for purposes of scltfement only {no
roriion of the paymen: was made in lieu of treble damages, fines, penalties, punitive damages or
forfeiturcs), One Billion and Two Hundred :.\éillion Dallars (USS 1,200,000,000} as equitable
monetary relief, 10 be used for a settlement fund (“Settlement Fund”) in aceordance with the
terms of the Original Order, inciuding the Settlement Fund Disbursement Agrecinent, attached to
the Original Order as Exhibit A. Those termns of the Original Order, and the Settlemnent Fund

Disbursement Agrecment, shall continue to govern in tegards to the administration and

disposition of Uie Settlement Fund,

18,
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IX1. Monitor

IT IS FURTHER ORDERED that:
A. " The Commission may appoint a Monitor to ensure that any Materials Agreement or
Supply Agreement that the Cephalow Parties assert.is a Qualified Maferials Agresment or
Qualified Supply Agreement complies with the definition of Qualified. The Comnmission shall
select the Monitor, subjeét Lo the consent of the Cephalon Parlies, which ;:orlscnt shiall not be
unreasonably withheld. Ifthe Cephalon Partics have not opposed, in writing, inc'ludinbg, the
reasons for opposing, the selection of any proposed Monitor within 14 days afler notice by the
staff of the Commission 1o the Cephaton Fartics of the identity 6f any proposed Monitor, the
Cephalon Parties shail-be deemed lo have consented to the selection of (he proposed Monitor.
B.  The Monitor shall serve, without bond or ether security, a1 the expense of the Cephalon
Parties, on such reasonable and customary terms and conditions 1o which the Monjior and the

Cephalon Parties agree and that the Cormnission approves.

The Monilor's duties and responsibilities shall include the following:

C.
1. the Monitor shall have the power and autharity to perform hisfwer duties under
“this Paragraph. The Monitor shall exercise his/her power and authority and carry
gut his/her duties-and responsibilities in a manper congistent with the purposes oif
this Revised Order and i consultatioh with the Commyission;
2. the Monitor shall have authority lo employ, at the expense of the Cephalon

Parties, such consultants, accauntants, atlorneys, and other représentatives and

.assislants as are reasonably necessary to carry out the Monitor's dufies and.

responsibilitics; and

19
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3

Thirty days afler the Cephalon Pﬂdieé have subnyitted to the Monitor information
described in definition 38 (Qualified) regerding a Materals Agreement or Supply
Apreement, the Monitor shall provide the Com:.nis';si_on with 2 written report
describing 1hle facts relevant to determining whetler the agreement is a Qualified
Materials Agreament or d Qualified Supply Agrecment.

D, The Cephalan Parties sﬁa.li_;grant and transfor 1o the Monitor, and such Moniter shall
have, all rights, powers, and authority necessary to car'y out {lie Monitor's dutics and
respongibitities under this Revised Order, including but not Jimited 1o, the foflowing:

the Cephalon Parties shall cooperate with any reasonable request of the Monitor

1.
and shall lake no otion to interfere with ar dmpede the Monito's ab_ility io
perform histher duties as providgd in this puragraph,

2. subject to'any demonsiraled legally reco@xi_zed privilege, the Cephalon Parties

shall provide the Monitor full and comnplete access 1o personnel, hooks,
documents, records kept in the ordinary course of business, facilities and technical

informaltion, and such other refevant informatien as the Monitor may reasonably

request to perform his/her duties under this paragraph;
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3. the Cephalan Parties shall indeiniify the Monitor and kold the Monitor hanmless
agdinst any losses, claims, damages, liabilities, or expenses arising out of, gr in
conngction with, the performance of the Monitor's duties, including all reasonable
fees of-counsel, andl oiber reasonuble expensey incurred in connection with the.
preparations for, or defense of, any ¢lafim, whether 6y not resulting i any lizbility,
except {g the extent {hat such losses, claims, damayes, Tiabilities, or expenses
result from gross negligence, willful or wanton acts, or bad faith by the Monitor;
and

9, the Cephalon Parties may requtire the Monitor and each of the Moenitor’s
consultants, accowntanls, altorieys, and other representatives and assistan(s (o
sign an-appropriate canfidentiality agreement related to Cephafon Parties’
materiais and information reccived in connection with the performance of the
Menitor’s dulies,

provided, howgver, such agreement shall not resteict the Monitor from
praviding any information to the Cammission or réquire the Monitor {o report io
the Céplzalou Parties the substance of conununications to or from the
Cemsmission ov any party to 2 Brand/Generic Selilement Agreenient other than

the Cepllon Parties.

E, The Commissien may require that the Monitor and each of the Monitor’s consuliants,
accountants, attorneys, and other representatives and assistants sign an appropriate

confidentinlity agreement related to Commission materials and information received in

connection with the performance of'the Monitor’s duties,
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F. The Commission may on s own initigtive, or at the request of the Monitor, issue such

additional orders or directions as may be necessary or appropriate,

G. If the Commission determines that the Moniler has ceased to act or fai!e-d 10 act
diligently, the Commission may appoint 8 substitute Mogitor, The Comniission shall select the
substifute Monitor, subject {o the consent of the Cephalon Parties, whicli cdgsen( shali not be
unreasonably withheld. 1f the Cephalon Parties have not opposed, in writing, ineluding the
redsons for oppc;s_in& the selection of any proposed substitute Monitor within {ourteen (14) days
after notice by the staff of the Commission to thé Cephalon Parties of the identity of any

proposed substitule Monitor, the Cephalan Parties shall be deemed to have cansenled to the

selection of the proposed substilute Monitor,

I¥V. Reporting Requirements

IT IS FURTHER ORDERED that:

A, The Cephalon Partics shalt submit to the Commission a verified written report setting

forth in detail the manner and form in which the Cephalon Partics have complied and are

complying with this Order:
Within 60 deys after entry of this Revised Order, although such report need only

1.
address whether any Supply Agreemients and/or Materials Agreements executed
by the Cephalon Parties after the Original Order was entered, but before this
Revised Order was entered, are consistent with this Rcvisedl Order’s pricing
requirements {price al or above cost) for a Qualified Agreement; and

2. On June 17, 2019, and annually thereafier until this Revised Order expires.
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B. The-Cephalon Parties shall include with edch verified written report required by this

provision:

1.

23

A copy of any additional agreement, other than d Minor Purchuse Order, witha

party to a'Brand/Generic Settlement to which a Cephalon Pary 15 also a signatory

ift

a. the relevant and/éeneric Setllement Agreaiment includes an agrecinen?
by the Generic Filer not to research, develop, manufacture, or Markét the
Subject Drug Product for any period of time, and

b. the relevant additiondl agrsement was eitered during a 150-day period

starting 73 days before entering the Brau&/Generic Seitlement Agreement

and ending 75 days after eutering the Brand/Generic Seltlement

Agreement,

provided that, the Cephalon Parties do not need 1o provide any additional
ajreement that they submitted (o the Conumission with a prior verified written
report required by this provision, and provided further that, as concerns
Brand/Generic Settlemnent Agreements that were entered into after the O.ri ginal
Ouder was entered but before the Cephalon parties submitted {o the Commission
their most recent veritied written report under that Criginal Order, on June 13,
2018, the Cephalon Partics do npt need Lo previde any additional agreement that

they would not have been required. to submit to the Commission under the

Qriginal Order; and
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2. A Beseription of information provided to the Monitor since-submission of the
most recent prior verified written report, and, if not previously submitted (o thé:
Monitor, informatian sufficient to show that any agreement Cephalon contends
should be considered a Qudlified Supply Agreement or Qualified Maierials
Agrr:emcht mects the pricing requirements (price af or ebove cost) for a Qualified
agreément,

. provided that, Cephalon Parties do not need to provide iatefials they _
submitied to the Commission with a-prior verified writlen report required by this
provisien.

C.° No infarmation or documents obtained by the means provided in this Paragraph shall be
divulged by thé Commission o any persen other than an avthorized representative of the
Commission, except in the course of a Tegal proceeding regarding enforcement or modification
of this Revised Grder, or as otherwise required by law.

This Revised Order does not alter the reporting vequirements of the Cephalon Parties

D.

pursuant to Section 1112 of the Medicare Prescription Drug, Improvement, and Modernization.
Act 0£ 2003,

Y. Cimngc‘ of Corporate Conirol
1T IS FURTHER ORDERED that
The Cephalon Partics shall notify the Commission.at least 30 days prior to any proposed
dissolution, acquisition, mergerl,, or cansolidation of Teva that wight affeet compliance

obligations arising oul of this Revised Order by submitting to the Comunission sppropriate

notification.

24
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B. No information or documents submitted to the Commissioh pursuant to this Paragraph
shall be divulged by the Commission to any persén other than an authorized representative of the

Comimission, except in the course of a Jegal proceeding regarding eriforeément or medification

of this Revised Order, or as otherwisc.required by law,

V1. Access to Information
IT I8 FURTHER ORDERED that
Faor the purpose of determining or securing compliance with this Revised Order. subject
to any legally recognized privilege, -and upen weritien request with reasoiable notice {o the
Cephelon Partics, the Cephalon Parlies shall permit gny duly authorized represeatative of the
Commission:

I. Access, during office hours and in the presence of béunse], to all facilities and
acegss to inspect and copy, al the Cephalon Parlies™ expense, non-privileged
books, ledgers, accounts, correspondence, memorandy and other records and

. documents in the possession or uhder the contrel of the Cephalon Parties

reasonably related to this Revised Order; and

Upon reasonable notice to the Cephalon Parties, to interview a reasoneble nmnber

o

of officers, divectors, or emplayees of 1the Cephalon Parties, who may have

coupsel present, regarding any such malicrs.

B. No information or documesits obtained by fhe means provided in this Paragraph shull be
divulged by the Commission to any person other than an authorized representative of the

Comumission, except in the course of a legal proceeding regarding enforcement or madification

of this Revised Order, or as otherwise required by lavi,

25
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VII. Retention of Jurisdiction
1T 18 FURTHER ORDERED that this Court retains jurisdiction of this matter for
purposes of construction, modification, and enforcement of this Revigsed Order.
Vi, Expiration of Revised Order

IT IS FURTHER ORDERED that this Revised Order shall expire 10 years after the

date it is entered,

80 ORDERED this 2/ a7 day os;_y“g’g: . 2019,

oy

Hon. Mitchell 8. Gldberg >
UNITED 8TATES DISTRICT JUD

26
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SO STIPULATED AND AGREED:

FOR PLAINTIFF FEDERAL TRADE COMMISSION:

5{///}%‘_ //’54";{:!; Date: Za‘{fl /HM
Markus H. Meier P
Assistant Director

Heafth Care Division

Bureau of Competition

Federal Trade Commission

FOR TEVA PHARMACEUTICAL INDUSTRIES LTD.:

Date:

Michael McClellan
Execurjve Vice President, Chief Financial Offtcer

Date:

Dov Bergwerk
Senior VP & General Counsel—Corporate & Company Secretary

Daere:

Jay P. Lefkowitz, P.C.
Kirkland & Ellis LLP
COUNSEL FOR TEVA PHARMACEUTICAL INDUSTRIES LTD.
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" S0 STIPULATED AND AGREED:
FOR PLATNTIFF FEDERAL TRADE COMMISSION:

Dale:

Marlus H. Meier

Assistant Dircetor

Hoalth Care Division
Bureau of Competition
Federal Trade Commission

FOR'TEVA PHARMACRUTICAL INDUSTRIES LTD.:

: / h- Date: iﬁf /__5: @l

Michael McClellan

Executive Vice President, Chief Financiat Officer .
Ay
HPSE

I

[

e _ Datz: _2 //Z f 2019
Dov/Bergwerk

Senjor VP & Genera! Counsel—Corporate & Company Secrctary

Dazte:

Tay P. Lefkowiiz, P.C.

Kirkland & Ellis LLP
COUNSEL FOR TEVA PH.ARMA(.EUIICAL INDUSTRIES LTD.
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SO STIPUVLATED AND AGREED:
FGR PLAINTIFF FEDERAL TRADE COMMISSION:

Dale: )

. Markus H. Meier
Assistant Director
Health Care Division
Bureau of Competition
Federa! Trade Commission

FOR TEVA PHARMACEUTICAL INDUSTRIES LTD.:

Date:

Michael McClellan
Execuwlive Vice President, Chiel Financial Officer

Date:

Dov Bergwerk
Senior VP & General Counsel—Corporate & Company Secretary

@/u/—w Date: _,i.im][u'
Jay P A% fkowiz, P.C.

Kirkfand & Ellis LLP
COUNSEL FOR TEVA PHARMACEUTICAL INDUSTRIES LTD.
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FOR CEFHALON, INC.:
il ¥ ,". i
Ler” /bf'dgn- t _/.g/;d/Q, Date: 2/ 175/26,"?
Brendan O’Grady™ . "
Executive Vice President, North Amecrica Commercial
Ag
z c}" P
/}bwm 579‘/?6;1/{_ Date: 2//2/Z0(9 4 ‘655

Brian Savage
General Counsel, US Generics

Date:

Mark A. Ford
Wilmer Cutler Pickering Hale and Dorr LLP

COUNSEL FOR CEPHALOQN, INC.

28

L i .



Case 2:19-cv-03281-MSG Document 2-3  Filed 07/29/19 Page 91 of 107

Case 2:08-cv-02141-MSG Document 410 Filed 02/21/19 Page 31 of 31

Case 2:08-cv-02141-MSG  Document 409-1 Filed 02/19/18 Page 32 of 45

FOR CEPHALON, INC.:

Date:

Brendan O°Grady
Exceutive Yice President, North America Commercial

Daie:
Brian Savage
General Counsel, US Generics
P D
; 7 ff’ - fr
Sud 7o Dete: _L-/&-/F

Mark/A, Fard
Wilmer Cutler Pickering Hale and Dorr LLP

COUNSEL FOR CEPHALON, INC,
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ESCROW AGREEMENT

THIS ESCROW AGREEMENT, dated as'of Jufie 19,2019 (“Escrow Agreement”), igéntered
‘info by the State of California (“Staté”), and The Huntingtor National Bank, ar Ohio banking
-tcorporatlon, as Escrow Agent hereunder (“Escrow Agent™), The parties hereto may sometimes be
‘collectlvcly referred to as™Parties”.or md1v1dua]ly as “Party

RECITAL

A ‘The State, on the onc hand, and Teva Pharmaceutical Industries Ltd. (“Teva’ ") o' béhalf
6fitself and its wholly-ovniéd subsidiaties Cephalor, Ific., Barr Laboratories, Inc., and Teva
Pharmacenticals USA, Inc. (hereinafter, *Defendants™) have entered into a Settlemcnt Agreement (copy
of which is attached hereto as Exhibit A and the termos and dcﬁmtlons of which are- mcorporated ‘herein),
pursuant to thch the Provigil litigation to be filed by the State against the Defendants will be resolved,
upon the Effective Date of the Settlemenit Agréement within the meaning of Secticn I Paragraph Y of the
Settlement Agreement. The Settlement Agreement provides that the Dcfendants shall submit a
Disbursement Request to the Fedezal Trade Comm1ss10n under Section IT of the Settlement Fund
‘Disbursement Agreement, which is Exhibit A to the Stlpulated Order for Permsnent Injunction and
‘Equitable Monetary Reliéf (Dkt. 405, FTC v. Cephalon, Case No. 08-2141, E.D.Pa., 6/17/15). The
Disburséinent Request will request disbursement in the total amount of $69,000,000. 00 (“Settlement
Amount”) to'be paid to the Bserow Agenit for the benefit of the State. In'the event the FTC rejects the
Defendants™ Disbursement Request, Teva shall remain respons:ble for the Settlement Payment arid will
.pay the Settlement Amount to'the State by wire transfer to the Escrow Agent within the time period
_prescnbcd by Section I, Paragraph A4 of the Settlement Agreement. These monies will be distributed to
various Settlement Accounts and otherwise iri accordance with theterms of this Escrow Agreement,

' B.. Pursnant to the Seitlement Agreement, the Escrow Aoent 1s to establish two accounts, a
separate Consumer Compensation Account and the State Compensanon Disgorgement, Costs,and Fees
Account (the “Settlement Accounts”), into which the thonies paid 4s descn'bed in Paragraph A dbove arc

‘to be applied.

.C. The State. agrees to appoint The Husitington Natmnal Bank as the Escrow Agent and The
'Huntmcrton National Bank is willing to act.as Esctow Agent hereunder in accordance with the terixis and
condltmns of this Escrow Agreement. In order to adrminister the Escrow Funds (as defined bejow), the
,Partles hereto have entcred into this Escrow Agreement.

STATEMENT OF AGREEMENT

NOW THEREFORE, for good afd valuable consideration, the receipt and sufficiency of which
‘are hereby acknowledved the Parties hereto, for themselves, their successors and assigns, hereby agree to
the foreaomcr and as fo]]ows :

. _Deﬁmhons.
!

' a, Al capltahzed terms used herein shall have the same meaning as prowded
forin the Settlernent Agreement, unless the capitalized term is expressly deﬂned herein.

b. “Written Dire¢tion™ shall mean a written notification, signed by Counsel for.the

' State, in the form attached heretoas Exhibit B. Each Written Direction shall include 2
cemﬂcatmn by Counsel for the State that the instructions in the notification are being tnade

1
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pursuant io the Séttlemernit Agreement and this Bscrow Agreement and that such Counsel for the
State is authonzed to act on behalf of the State or other authonty in accordance with the terms of
: ,thls Escrow- Agreement .

¢. “Bs¢row Funds™. shaH meanthe $69 000 000 00 deposited as described in
Paragraph A above w1th the Bscrow Agent pursuant to this Escrow Agreement, fogether with any
interest arid other income thercon, into the Settlernent Accounts. These Escrow Funds will be
‘ ‘distiibuted intothé Settlement Actounts in dccordance with Secnon 3 below.

d. “Counsél for the State” shall miean, for purposes of this Escrow Agreement the
State's Senior Assistant ‘Attomicy General Kathleén E. Fodte or Deputy Attorney Gerieral Cheryl
L-Johnson afd any other designated représéritatives about which the Escrow Agent is potified in

_ c. “Settlement Administration Costs™ shall mean costs to be paid for all actnal,
custornary, and reasonable cogfs and fees incurred in the administration of this'Settlement

. Agreement, awhich includes costs and fees incurred for the purpose of (1) compiling necessary

Eli g:bEe Consumer inforiation and providing notice, including notice by publication or paid
:mccha as may be needed to effectiiate adequate notice, (2) completing adminisirative tasks, and
(3) processinig and paying claims, including distributing credits and/or checks fo Eligible

. Consumers. Such Settlement Administration Costs exprcssly include those fees or costs’ payable
to the Escrow Agent and Claims Admzmstrator appomted by thé State.

f “Claims Administrator” shall mean a neutral th].rd-party that the State will
'appomt pursuant to the Seftlement Agreement for the administration of the Escrow Funds with
_the Escrow Agent. “The identity of the Clairhs Administrator shall be identified by Counsél for
the State in a Writfen Direction'to the Escrow Agent. .

2. Appoﬁtment of anid Aceeptance by Esérow Agent; The State hereby appoints The
Huntington' National Bank fo serve as the Escrow Agent héreunder. Escrow Agent hereby accepts such
appointment and, upon receipt by wire transfer of the Escrow Funds in accordance with Paragraph 3
below, agrees to hold, invest-and disburse the Escrow Funds in accordance with this Escrow Agresment.

3. .'Creatioh of the Setilement Accounts: The Escrow’ Agent shall &stablish the following
accounis (“Seitlement Accounts™):

R Consumer Compensation Account: The Bscrow Agent will establish one

" Consiumer Compensatlon Settlement Account, in the Amount 0f $25,250,000.00. The Consurner
Compcnsatlon Account shall be used to fund the Consurmer Fund, as described in SectionT],
Pardoraph B.1 of the Settlément Agreement. The Es¢row Agent shall bnoly distribute funds in the

- Consumer Comipensation Account pursizant to a Court-approved Distribution Plan upon the

' '.Effectwe Date of the Settlement Agreement within the meaning of Section 1, Paragraph 1, Section
'II ParamphB 1, arid Section TV, Paragraph A of the Settlement Agreernent. Any and all interest
‘éaried on the Consumer Compénsation Account shall accrue to and become a part of the

" Consumer Fund.

1 Defendants will subinit a Disbursement Request t0. the Federal Trade
.Comimissiori as described in Paragiaph A in order to effectudte the transfer of the sumt
they are.0bligated to pay under Section II of the Settlement Agreement to the Escrow

Agent, by ere transfer of immediately available funds, to the follotving account;
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The Huntington Natlonal Bank, N. A

ABA # 044000024

National Scttlements Wire Account

A/C# 01893320239

FFC CA Provigil Consumer, Compensanon Account
A/CH# 1087247303

b. State Compensation. Disgorgement. Costs. and Fees Account: The Escrow Agent
will estabhsh ope State Compensation, Disgorgement, Costs, and Fees Account, in the Amount of
-.$43, 750,000.00. The State Compensanon, Disgorgenient, Costs, and Feés Accdunt shall be used
‘to furid the State Proprietary Fund, as described in Section Ii, ‘Paragraph B.2 of the Seftlement
Agreement. Any and all interest eamed on the State Compensation, Dlsoorgcmeut Costs, and
Fees Account shall accrue to and become a part 6f the State Proprietary Fund and shall be used to
‘pay the Settleinént Administration Costs. Upon the Effective Date of the. Settlement Agreement;
" all funds remaifling in the State Compensation, Disgorgement, Costs, and Fees Account shall be
digbursed to'the State,

i. Defendarits will submit a Disbursement Request to the Federal Trade
Commission as'described in Paragraph A in order to effectuate the transfer of the sum
they are obligated to pay under Section II of the Settlement Agrecment to the Escrow
Agent, by wire transfer of immediately available fuiids, to the following account: -

The Huntington Nationa} Bank, N.A.

ABA # 044000024
. National Settlements Wiré Account

A/C# 01893320239

FFC CA Provigil State Compensation, Disgorgerent, Cost, and Fees Account
A!C # 1087247358

m If, aﬁer final distribution of all funds in the Consumer Cornpensauon
- Account and after payment of all incurred, committed or anticipated Settlement
Administration Costs, as defined in the'Setilement Agreernent ‘there are any uhused
funds rémaining, the Escrow Agent shall pay the remaining funds as directed by Counsel
‘for the State or by order of Court.

-4, ‘Disbursemient of Es¢row Funds. The Escréw Acrent shall disburse Escrow Funds,-at any
time and from time to time, in accordance with the Wntten Directions from the Counsel for the State or
by order of the Court, The Escrow Agent shall not disburse Escrow Funds except pursuant to Written
Directions from Counsel for the State or by order of Court.

5. Termination of Settlement Aoreement. If the Settlemient Agreement is not approved, all

" . monies paid into the Settlement Accounts shall be'refunded to the sime Federal Trade Commissicn find

as desciibed in Paragraph A above, or to Tevd if the Disbursement Request was rejected by the FTC,
reduced by the amount of actual out—of-pocket costs and expenses incurred in the administration of the
Settlement to, the date of disapproval.In such case, tefund shall occur withiri ten (10) business days of the
Court's decmwn becoming Final. -

6. Investment of Funds. At the Written Direcfion of Counsel for fhe State, the Escrow
Agent $hall invest the Escrow Funds exclusively in instruments 6r accounts backed by the full faith and
credit of the United States Governmient or fully insured by the United States Government or an.agency

3
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thereof, mcludmc a U.§. Treasury Fund or a bank account that is either {a) fully insured by the Federal
Deposit Insurance Corporation (“FDIC?) or (® secured by instrumients backed by the full faith and credit
of the United States Government. The Escrow Agent shall reinvest the proceeds of these instruments as
they mizture in similar instruments at their then current market rates. The Escrow Funds shall be deemed
and consxdered to be in custodia Jegis of the Court, and shall remain subject to the jurisdiction of the
Court, until su¢h fime as such funds are dispersed pursuant to the Settlement Agreenient or upon furthe:r
order(s) of the Court.

The Escrow Agent shall not bear any risks related to the investment of the Escrow F unds in accordance
with the provisions of this Escrow Agreement. The Esérow Agent will be indeintiified by the Escrow
Funds!, and held harinless against, and with respect to, any and all loss, liability, damage or expense
(mcludm but without hrmtanon attorneys fees, costs and disbursements) that the Escrow Agent may
suffer-or iricur in connection with this Escrow Agreefrient and its perfonnancc hereunder or in connection

_ herewith,'except to the xterit such loss, liability, damacre of expense arises from its bad faith, misconduct

or negligénce as.adjudicated by a court of corpetent jurisdiction.

7. Pregaranon and Payimeiit of Taxe The Settlement Accourits shall be treated as being, at
all times upon éxecuticn of the Settlement Agreement, a “qualified settlement fund” within the meaning
of Treas. Reg.§ 1.468B-I{a). In addition, the Claims Administrator, and, as required, settling parties shall
jointly and timely malke such elections as necessary or advisable to fulfili the requirements of such
Treasury Regulation; inchiding the “relation-back election™ (as defined in Treas. Reg. § 1.468B-
1G(2)(i1)), batk to the earliest permitted date. Such elections shall be made in compliance with the
procedures and requirémients contained in such regulation. It shal} be the responsibility of the Claims
Administrator to timely and properly prepare and deliver the nécessary documentation for signature by all
necessary parties, and thereaftér to tause the approptiate filing to oecur. For the purpase of § 468B of the
Internal Revenue Code of 1986, as amended, and the regulations promulgated thereunder, the
“ad.rmmstrato shall be the Claims Administrator. The Claims Administrator shall timely and properly
file all informational and other tax refurns necessary or advisable with respect t6 the Settlement Accounts
(including without limifation the returns described in Treas. Reg. § 1.468B-2(k and 1})). The Claims
Adrmmstrator may engage an accounting firm or tax preparer to assist in the preparation of any tax
reports o the calculanon of any tax due and the experise.of such assistance shall be paid from the
Settlemient Find. Such returns shall reflect that all taxes (including any estimdted taxes, interest.or
penalties) on thé income earned by the Settlement Accounts shall be paid out of the Settlement Accounts
as provided in Section I, ParagraphB of the Settlement Agreement. All taxes (including any estimated
taxes,.interest or penaltles) arising with respect to the income earned by the Settlement Accounts, -’
1nc1udmc any taxes that may be imposed upon the Defendants with respect to any incorne earned by the
Settlement Accounts for any period during which the Settlement Accounts do not qualify as a “qualified
settlement fu.nd” for federal, state, or local income tax purposes (“Taxes™) shall be paid out of the
Settlement Accounts and in 4ll events thie Defendants and their insurers shall have no liability or
responsibility for stich Taxes or the filing of any tax réturns or other documents with the Internal Revenue
Service or any other state or local taxing authority in respect of such Taxes. Taxes ghall be treated as, and
considered to ‘be, a cost of administration of the Settlement Agreement and shall be timely paxd by the
Es¢row Agent out of the State Compensation, Disgorgement, Costs, and Fees Account without prior order
from the Court and the Escrow Agent shall be obligated (notwithstanding anything herein to the contra.ry)
to withhold-from distribution to the State any funds necessary to pay such amounts iricluding the
establishtnent for adequate resérves for any Taxes (as well as.any amounts that may be required to be,
withheld inder Treas. Reg. § L468B-2(1), (2))-

15 The State shal] notbe, liabs f'or an ﬂhmg pertammg fo this agresment and ﬁmhermore, shall not indemnify anvone with fespect to this
agreement
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8. Registration and Removal of Escrow Agent. Escrow Agent may resign from the
performance of its duties hereunder at any time by giving sixty (60) days prior written notice to the
Counhsel for the State or may be removed, with or withéut cause, by the Counseél for the State, by
furnishing ‘Written Ditection to Escrow Agent, at any time by the giving of thirty (30) days priot written
notice to Escrow Agént. Such resignation or removal shall take effect upon the appointment of a
SUCCESSOr, Escrow Agent as provided herejn. Upon any such notice of resi gnation or removal, the Counsel
for the State shall appoint a successor Escrow Agent hereunder. Upon tha acceptance in wiiting of any’
appointmerit as Escrow Agent hereunder by & successor Escrow Agent, such successor Escrox'v Agent
shall thereiipon succeed to and become vested with al] the rights, powers, privileges and duties of the
retiring Escrow Agent, and the retiring Escrow Agent.shall be discharged from its dutics and obligations
under this Esctow Agreément, but shaIl not be discharded from any liability for a¢tions taken as Escrow
Agent heréuider prior to such succession. The retiring Escrow Agent shall transmit all records pertajning
to the Scttlement Accounts and shall pay all Escrow Funds to the successor Escrow Agent, after making
copies of such records as the retiring Escrow Agerit deems advisable and after deduction by and payment
to the retiriig Es¢row Agent-(after written notice to Counsel for the State) of all fees and expenses
incurred by or cxpected to be incurred by the retiring Escrow Agent In connection with the performance
of its duues and the exercise of its rights hereunder.

9. F des and Exi:enses of Esciow Agent:

a. "Escrow Acent will be compensated in accordance with the terms of Exhibit C.

' The Escrow Agent is auﬂnonmd to, and mdy; disburse to itself from ttie Escrow Funds, from time
t0'time; the amoéunt of any compensation payable hereunder. Such compensation and
réimbursement may be directly dishursed by the Escrow Agent to itself from the State
Compensanon, Disgorgement, Costs, and Fees Account on a moenthly basis, thifty (30} days after
giving writtén rotice, consisting 6f an iteniization of compensation earned, to the Colinsel for the

- Sfafe.

b. Theé Escrow Agent understands and agrees that all payménts to the Escrow
Agent will be made from the State Compensation, Disgorgement, Costs, and Fées Account, The
Escrow Agent understands and agrees that the Counsel for the State is not responsible or liable
for'payments under this Escrow. Agreement and that the Escrow Agent will look solely to the
":State Compensation, Disgorgeinent, Costs, and Fees Account for payment, pursuant to the
- payment pfocedures set forth in this Escrow Agreement. :

100 - Rggorts dand Acc..ountmg Escrow Agent will provide monthly reports to the Cunsél for
the State drid to the Cidims Administrdtor, irl a forin that is acceptable to the State, reflecting income and
disbursement activity on the Settlement Accounts for the penod and year to date. The Escrow Agent shall
further issue a Final Report and Acgounting which will summarize the income, expenses, arid
disburséments associated with'the administration o6f the Séftlement Accounts; expenses and disbursements
associated with payments to the State; and such other reports as the Counsel for the State may reasonably
require from time to time. Reports and the status of all Scitlement Accounts shall be accessible'to the
Counsel for the State oriline. The Escrow Agent will provide the name of the officer who will have

principal responsibility of the management of the Settiemcnt Agcounts and the Escrow Agent's
relatlonslmp with the Counsel to the Sta’te

‘1. Consent‘to .Tunsdmuon afid Venune. Tn the event that any party hereto commences a
lawsuit or other prOceeding relating to or arising from this Escrow Agreement, the Parties hereto agree
that the proper court in California shall have. the sole and exclusive jurisdiction over any such
proceedmos Such Court shall have proper venué for any such lawsuit or ]ud.tclai proceéding and the .
Parties heretd waivé ary objection to such yénue. Thé¢ Parties hereto consent to and agree to submit to the

5
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Jansdlcnon of such Court and agree to accept service of progess to vest personal jurisdiction over them in

such Court,

12

Notices. All notices and other communications hereunder shall be in writing and shall be

deemed to have been validly served, given or delivered Five (5) days after deposit in the United States
mails, by certified mail with refurr recéipt requested and postage prepaid, whes delivered pérsonally, obe
(1) day aftér delivery 10 dgy overnight cqurier, or when transmitted by facsimile fransmission frcilities,
and addressed to the party to be notified as follows:

Ifto the Stat'e"at:

Kathleen E. Foote

Senior Assistant Attomey Generat
‘Cheryl Lee Johrison '

Deputy Attorney General

California Department of Justice
‘Office of the Attorney Geneial

ANTITRUST LAW SECTION
455 Golden Gate, Suite 11000

San Franc:sco CA 04102

Erail: Kathlesn.Foote a doi ca ooy

Cheryl Lee Jolinson

Deputy Attorney General -
California Départinent of Fistice
Office of the Altorney General,
ANTITRUST LAW SECTIO\E
300 S. Spring Street, Suite 1700
Los Angeles, California 90013

;Emajl: Cheryl Johnson@dOJ ca.gov

[fto Escrow Agentat:

THE HUNTIN GTOI_‘T NATIONAL BANK
Attention: Liz Lambert, Seniof Vice President
1150 First Avénue, Suite 501

King of Prussia, PA 19406

Telephone; (213) 568-238"
E-maﬂ liz. lambert@huntma'ton'com

Susan anendme “Trust Ofﬁcer
Huntmoton ational Bank
7 Easton Oval - EASW63

. Coiumbus Ohig 43219

Telephone: (614) 3319804 .
E-mail: susan, bnzendme@huntixigtoﬁ.éoiﬁ

.01 to such other address as each party may designate for i'tself by like notice.

£ 13,

Amendment or Waiver, Thls Escrow Agreement may be changed, Waxved discharged or

termmated only.by a writing signed by the Counsel for the State and Escrow. Agent No delay or omission

B
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oceasxon shall not, be construed as abar to, or- wawer of, any n_,ht or remedy on any future occasion,

14. Severability. To the extent arly provision of this Escrow Agreernent is prohibited by or
ifvalid vider apphcablelaw such provision shall be ineffectiye to the extent 6f such prelubmon or
mvahdﬂy, ‘without mvahdaung the remainder of such prowsmn or the remaining provisions of thig
Escrow Agrcement

15, Governinie Law. This Edcrow Agréement shall be construed and interpréted.in
accordance with the laws of the State of California, without giving effect to the conflict of laws principles
thercof,

8. Entire Acreement. This Escrow Agreement and the Settlement Agreement constitutes the
entire, acreement between the Parties reIatmc to the hoidmg, investment and disbursement of the Escrow
Funds and séts forth i Their entirety the obligations arid drities of Escrow Agent with réspect to the
Settlemeént Accounts.

. 17 Bmdmc Effect. All of the terms of this Escrow: Agréernent, as amernded from time to
time, shalibe binding upon inure, to thé benefit of and be enforceable by theParties and thelf réspective
héirs, Successors and adsigns. |

. 18 Conﬁdennah_tx “This Fscrow Agreement and the Settlemerit Agreement which'is
attached as Exhibit A, should not be diseloséd until the prelimidary approval order is filed with the Court.
Prior to.afy disclosure, hétification riust be made in Writing to Counsel for the State and coungel for

"Defeudams_ oo

19. Exeeutwn in Counterparts. This Escrow Agreement and any Written Direction inay be
exceuted in fwo or more counterparts, each of which shall be deemed to be an original and all of which
when s0_executed shall constitute one and the same: agrebment or direction.

"20.  Dealings. Nothmﬁ herem shall preclude the Escrow Agent from acting in any other
capagity’] for any party, person or entity referenced hefein, -

(21, PatridtiAct Warranties, Section 326of the USA Pattiot Act (Title I of Pub. L 107-56),
as amended from timé to time (the “Patriot Act™), requires ﬁ.nanmal institutions to obtain, verify and
record mformation that, 1dent1f es each person or legal entity that ‘opens an account (the “Tdentification
Infonnahon”) The'partiés-to this Escrow Agreerrsnt a,,ree that they will provide'the Escrow Agent with
Such Idenuﬁcatmn Triformation as the'Escrow Agent may request in order for the Escrow Agent to satisfy
the requirements of the Pairiof Act.

22, 'This Escrow Agreement will becotne effective upon signature by the Patties.
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IN WITNESS WHEREOY, the Pérties hereto hive caused ﬂus Escrow Agreement to be
executed under seal as of the date first above written. -

STATE OF CALIFORNIA

XAVIER BECERRA
Attorney General of California.

By: (/({bt"(g &Dgt—*é A

Cheryl Lek Johnson zf_l/
Deputy Ajtorney General

THE HUNTINGTON NATIONAL BANK, as Escrow Agent
By: |

Liz Lambert
Senior Vice President
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EXHIBIT A

Settlement Agreement



Case 2:19-cv-03281-MSG .Document2-3 Filed 07/29/19 Page 102 of 107

- EXEIBIT B

JOINT WRITTEN DIRECTION
EXAMPLE.

STATE OF CALIFORNIA'V.
TEVA PHARMACEUTICAL INDUSTRIES LTD, ET AL,
IN RE PROVIGIL ANTITRUST LITIGATION
ESCROW # :

- " In accord with the Escrow Agreement, dated {xx, xx, 2019} and the Settlement
Ag__reenﬁexit referenced in the Escrow Agreement, the Counsel for the State, all of whom ate
.auihorizad’,___ directs The Hunfington National Bank as the Escrow Agent to take the following

‘action with respect to the Escrow Fiinds.and/or Settlemert Accounts. The Escrow Agent shall

"DATED: ., 2019 . ' STATE OF CALIFORNIA

XAVIER BECERRA
Attorney General of California

By:

Title:

10
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EXHIBIT-C

Fees of Escrow Agent

Accepiance Fee: " o ‘ Waived

‘The Agceptarice Fee includes the review of the Escrow Agrcement acceptance of the role.as
Escrow Agent, estabhshment of Escrow Account(s), and. rece1pt of funds.

Ahh‘uéi Administration Fee: - : Watved

‘Ths. Annual Adm1mstrat10n"Fee mcludes the performance of administrative duties assoc1ated
with the Escrow Account including daﬂy account management, gérieration.of account statements
'to dppropriate parties, and disbursément of funds in accordance with the Escrow Agreement,
-Administration Fees ate payablé annitally in advance Withoutproration for partial years.

Ouf of Pocket Expenses: - Waived

Out of p_o_qket expenses include postage, courier; overnight mail, wire transfer, and travel fees.

11
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- EXHIBIT 4
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Exhibit #4
Provigil® Consumer Distribution Plan

The State of California’s Eligible Consumers may be eligible to receive a distribution
from the State’s Consumer Fund, from the Class Consumer Fund, or from both, as explained
below. All capitalized terms used herein shall have the same meaning as provided for in the -
Settlement Agreement, unless the capitalized term is expressly defined herein.

L DIRECT DISTRIBUTION TO ELIGIBLE CONSUMERS'

A. Pavment froin the State’s Consumer Fund

Upon final execution of the Settlement Agreement, the State will instruct its Escrow
Agent 1o establish and administer a Consumer Compensation Account and upon receiving Teva’s
Settlement Payment, to transfer the Consumer Settlement in the amount of U.S. Dollars .
$25,250,000 (Twenty-Five Million Two Hundred and Fifty Thousand Dollars) to said account.
The funds deposited into the Consumer Compensation Account and any accrued interest after
deposit shall be referred to as the State’s Consumer Fund. Upon the Effective Date, the State’s
Consumer Fund shall be available for distributions to Eligible Consumers and as otherwise
permitted by this Distribution Plan, subject to deductions for payments of taxes payable on the
State’s Consumer Fund.

An Eligible Consumer will be entitled to recovery for purchases of Provigil®, Nuvigil®,
and/or generic versions of Provigil® (modafinil) from June 24, 2006 through December 31, 2012
made in the District of Columbia or any state provided that the Eligible Consumer must have
resided in the State of California at the time of the purchase (“California Eligible Consumers™).
Proof of purchase will not be required for a payment from the State’s Consumer Fund. The
purchase need not have been made out-of-pocket. Insured consumers are also entitled to
recovery from the State’s Consumer Fund. The State’s Claims Administrator will vet the
consumer claims for legitimacy.,

The State’s Consumer Fund will be distributed to California Eligible Consumers. Fach
California Eligible Consumer that submits a Claim Form for payment from the State’s Consumer -
Fund shall be referred to as a California Claimant. The $25.25 million dollars in overcharges
recovered by the Attorney General on behalf of all California Eligible Consumers shall be
apportioned equally across approximately 1,182,690 total prescriptions dispensed to Californians
(“Total California Prescriptions”) during the relevant period, or $21.34 in recovered overcharges
per prescription (“Recovery Per Prescription™). Each California Claimant shall be entitled to
claim the Recovery Per Prescription for each prescription filled as reported on that claimant’s
Claim Form and vetted for legitimacy by the Claims Administrator. To more fully compensate
California Eligible Consumers and incentivize them to submit claims, if the proportion of Total
California Prescriptions submitted for claims (the “Claims Rate”} is 20% or less, each California
Claimant shall be entitled to receive 200% of his or her Recoveries Per Prescription, or $42.68
per prescription. If the Claims Rate is between 20% and 40%, each California Claimant shall be
entitled to receive 150% of his i or her Recoveries Per Prescrlptlon or $32.01. If the Claims Rate
is 40% or greater, cach California Claimant shall receive 100% of his or her Recoveries Per
Prescription.
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B. Pavment from thé Class Consumer Fund

A settlement in In re Modafinil Antitrust Litigation, Vista Health Plan Inc. v. Cephalon
“Inc. et al. 2:06-cv-01833 (E.D. Penn.) also provides a monetary distribution to consumers
represented by the class (“Class Consumer Fund™), which class has been defined to include
California Eligible Consumers. Thus, in addition to receiving a payment from the State’s
Consumer Fund, a California Ehgxble Consumer could also receive a payment from the Class
- Consumer Fund if that consumer meets the class requirements for payment as set forth on the
Claim Form.

C. Separate Payment Checks to be Issued by Claims Administrator

In all instances, California Eligible Consumers will receive one check from the State’s
Consumer Fund and a separate check from the Class Consumer Fund.

11 CY PRES DISTRIBUTION OF RESIDUE CORPUS

If, following the State’s distribution to California Eligible Consumers (as described above
under Section I, Paragraph A), any funds remain in the State’s Consumer Fund (the “Remaining
Settlement Funds™), the funds will be distributed cy pres to public interest organizations
following a competitive grant-making process. This process will ensure that the grantees will
use the funds for a purpose that aligns with the purpose of the litigation and harm incurred by
California Eligible Consumers. To ensure that the grant-making process is as transparent and
competitive as possible, the Attorney General will engage qualified neutral third-party
administrator(s) (“Cy Pres Administrator™) to administer the ¢y pres distribution of the
Remaining Settlement Funds. The Cy Pres Administrator will solicit, evaluate, and select grant
applicants under the Attordey General’s supervision.

The Attorney General, which has overseen the ¢y pres distribution of residual funds from
several antitrust settlements obtained on behalf of consumers previously in its role as parens
patriae, will ensure the grant-making process aligns with its internal guidelines for approving
payment of funds to non-parties, and will retain supervision over the Remaining Settlement
Funds and their distribution. With regard to settlements that involve payments to non-parties, the
relevant portion of the Attorney General’s guidelines provide:

The non-party recipient of a payment arising out of a settlement must be
identified in the settlement agreement, if the recipient is known at the time of
the settlement. If the recipient is not known at the time of settlement, the
method of selecting the recipient must be set forth in the settlement agreement
or in 4 separate public document referenced in the agreement. The identity of
the recipient is public information.

Settlement funds that are directed to a non-party to fund a beneficial project
ot service must be spent in a manner that has a nexus to the basis for the
- litigation. (See, e.g., Lane v. Facebook, Inc. (9th Cir. 2012) 696 F.3d 811,

2
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821 [in class-action context, the “nexus” requirement means that a “cy pres
remedy ‘must account for the nature of the plaintiffs’ lawsuit, the objectives
of the underlying statutes, and the interests of the [plaintiffs}’”].)

Any non-party recipient of a payment under a settlement agreement must be
-a non-profit organization, a government entity, or an entity subject to court
supervision. The recipient must agree and be able to demonstrate how the:
funds will be spent and to ensure that the funds are being spent for that
purpose. Attorneys responsible for negotiating the settlement shou!d consider
whether it is appropriate for the agreement to require that the non-party
recipient periodically report on its use of settlement funds.

Based on the Attorney General’s previous experience supervising the distribution of ¢y
pres funds in similar cases, this Office believes that any decision pertaining to the solicitation
and selection of grantees, as well as the amount of money to be given to each, should be deferred
until the claims process has concluded. At that point, it will be known whether there are
Remaining Seitlement Funds, their extent, and when they can be made available for distribution.
Without that information, the grant-making process would be unduly speculative and
burdensome to potential grant applicants. '

The Attorney General will seek the court’s approval of its plan to distribute the
Remaining Settlernent Funds ¢y pres in its Motion for Preliminary Approval of the Consumer
Settlement, '





